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PREFACE. 



In a recent ease, in which the writer was professionally 
interested, a question arose on the admissibility in evidence 
of the confession of a prisoner under a capital charge. 

An apparent discrepancy in the authorities, as collected in 
the text-books, upon this important subject of criminal law, 
suggested an examination of the principles and distinctions 
on which this evidence is admitted or rejected. The 
following pages are the result of this inquiry, and may 
perhaps lead to a more minute investigation, than has been 
hitherto made, of a question which so frequently arises in 
the administration of criminal law. 

In illustration of this subject, and in addition to the 
English and Irish cases which bear upon it, the American 
Reports of Criminal Trials have been occasionally 
consulted. 

Since these pages were in type, a treatise on evidence, 
including a chapter on confessions in criminal cases, by an 
American writer. Dr. Greenleaf, professor of law in Harvard 
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University — has been published, some references to which 
will be found in an appendix, as it is too late to introduce 
them elsewhere. 

The work appears to be worthy of the eminent jurist to 
whom it is dedicated — Mr. Justice Story, whose treatises 
both on equity and law evince such luminous and philoso- 
phical research, and are written in such a high moral tone, 
and with such peculiar felicity of thought and expression 
that, in England, they have taken their place in the first 
rank of law classics. 

The right of challenge of jurors in criminal cases appears 
also to be very inadequately discussed in the text-books, 
and has, at least of late years, received a di£Ferent con- 
struction practically in England and in Ireland. The 
subject is important, as it may indirectly affect either the 
liberty or the life of a prisoner. The authorities are 
scattered through so many works, (from the yeaivbooks 
downwards,) not accessible upon Circuit, and are, in 
some instances, apparently so inconsistent, that even an 
imperfect attempt to collect and arrange tlie principles 
and rules which govern this question may not be without 
use. 

If in the following pages the positions of other writers 
upon both these branches of criminal law are occasionally 
controverted, it is not without that diffidence experienced 
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by every candid mind that has an adequate sense of the 
imperfection of all human learning, which cannot fail to 
suggest, in the words of the most distinguished legal writer 
of the present day, ^^ How much easier it is to criticise 
the works of others than to write better" (a). 

Mountjoy-square^ June 7\h, 1842. 



(a) Preface to the first Edition of the Treatise on Powers, by 
the present Lord Chancellor of Ireland. 
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ADMISSIBILITY OF CONFESSIONS 

IN EVIDENCE 

IN CRIMINAL CASES. 



PRELIMINARY OBSERVATIONS. 

It is a frequent subject of discussion, under what 
circumstances the confession of a prisoner is admissible 
in evidence. The opinions of individual judges^ as 
reported in the nisi prius reports, are conflicting; and the 
summary of the law in the text^books is too brief to be 
satisfactory, and is often inconsistent, from a neglect to 
analyze minute distinctions in the facts of the several cases. 

It may be said of this subject, as it is by a late learned 
writer and eminent judge on another point of evidence 
in criminal cases, ^^ if it be important, and none can doubt 
that it is so, that this testimony should be received, it is 
important that the rules which govern its reception should 
be rightly understood. Yet there is hardly any question 
in the law upon which a greater diversity of opinion 
prevails. This is the more surprising, as the inquiry pre- 
sents no peculiar difficulty* There is no intricate 
problem to be solved, no recondite principle to be explored 
or extracted."(a) 



(a) Chief Baron Joy on the Evidence of Accomplices. 

B 
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2 ADMISSIBILITY OF CONFESSIONS 

The subject has been, in some degree, perplexed by a 
practice that has grown ap of citing the dicta of judges upon 
circuit, without reference to their agreement or disagree- 
ment with decided cases, and their decisions are given in 
the text-books, in a form so condensed, and the facts upon 
which they are founded are so sparingly detailed, that it 
seems often unfair to the judges who pronounced them, to 
press them upon the court as authorities. It was remarked by 
Lord Manners^ that ^^ it is always unsatisfactory to abstract 
the reasoning of the court from the facts to which that 
reasoning is meant to apply. It has a tendency only to 
misrepresent one judge, and to mislead another"(a). 

It is endeavoured, in the following pages, to abstain, as 
far as possible, from giving the opinions of judges irrespec- 
tively of the precise facts on which they are grounded, 
and of decisions which have been made upon the same 
points; and the object in citing so many nisi prius cases, 
is not to claim authority for any case per se, but to compare 
them one with another, and with decisions of the courts 
above, and with resolutions at the meetings of the judges 
on points reserved, and thereby to ascertain how far they 
are to be considered as law, and how far they are incon- 
sistent or inapplicable as precedents. 

The reference to the dicta of judges at nisi prius, as 
binding upon succeeding judges, has been deprecated by 
very high authorities. 

When a dictum^ even of Sir Matthew Hale, was cited 
to the court of Common Pleas, when Lord Loughborough 
presided there, that learned judge said, " although I enter- 
tain the highest respect for the authority and character of 
that great judge, yet it would be doing injustice to his 
memory to take every hasty expression of his at nisi 



(a) 2 Ball & Beatty, 286. Revell & Hussey. 



IN CRIMINAL CASES. 3 

prius as a serious and deliberate opinion/* and, on the 
same occasion, Mr. Justice Wilson remarked, that the 
passage cited was ^^ a dictum, not a judicial opinion of Sir 
Matthew Hale. Every one, who hears me, must 
acknowledge the impropriety of construing all the 
conversation, which passes between the judge and 
counsel at nisi prius, as legal decision "(a). 

So in a later case ; when an opinion, expressed extrar 
judicially by Lord Kenyon, was cited in the King's Bench, 
Best, J., said — ^^ No man can entertain a higher respect 
for the memory of that noble and learned judge than I 
do, but nisi prius decisions, coming even from him, 
unless they have been acted upon by succeeding judges, 
sitting in bank, are entitled to very little considera- 
tion" (&). And in a subsequent case the same learned 
judge, when Chief Justice of the Common Pleas, says, in 
reference to a case before Perrot, B. — " It is not 
right to repeat (pinions hastily formed, and delivered in 
the hurry of trial ; and the practice of referring to them 
has occasioned all the confusion that the enemies of our 
law object to"(c). 

It will not be found useless to bear these observations in 
mind in relation to the law on the admissibility of 
CONFESSIONS in criminal cases. 

Mr. Justice Lawrence, in 1809, complained of ^^the 
obscurity and discordance of the cases" upon this sub- 
ject{d); and if the opinions of individual judges, 
reported since that period, are taken into account, such 
obscurity and discordance may not seem much to have 



(a) 1 H. Blackstone, 63, 63. 

(h) 3 B. & A. 341^ Parton against Williams, where the opinion 
of Lord Kenyon in Postlethwaite & Gibson, 3 Esp. 226, was cited, 
(c) 2 Bingham, 90. Johnson & Lawson. 
{d) Russell & Ryan. Crown Cases reserved, 154. 

b2 



4 ADMISSIBILITY OF CONFESSIONS 

diminished. Under such circumstances it becomes neces- 
sary to weigh and compare authorities, adopting the prin- 
ciple of Grotius — " Sicut in facti qusestionibus, id pro 
vero habetur, unde plures maximeque idonei stant testes, 
ita SENTENTIARUM cas sequcudas, quae plurimis prsestan- 
tissimisque nitantur auctoribus." 

It will be found on examination, that the law on this 
important branch of evidence in criminal cases, as deduced 
from principle and supported by the weight of authority, 
is, in most instances, definite and clear. 

The confession of a prisoner is in the nature of pre- 
sumptive evidence. It is admitted in evidence upon the 
presumption, that a person will not make an untrue state- 
ment militating against his own interest(a). 

It may be convenient to endeavor to reduce the law 
upon this subject into a series of distinct propositions, and 
to show, by reference to decided cases, how they bear upon 
such propositions respectively(&). 



(a) Phill. Ev. 419, 8th Ed. 

{h) It has been suggested, as likely to make these pages practi- 
cally more useful, that many of the cases should be cited at some 
length, and that the facts should be given, at least in substance, 
upon which the decision was made, and also the ground of the 
decision, as reported in the original cases, which are seldom 
accessible on circuit. Counsel citing a case, and the court may 
thus judge of the weight and application of the authority, which, 
from the summary and often abstract reference of the text-books, 
seems, in many instances, impossible, without referring to the 
cases themselves. 

With the same object it is useful to refer, even at the hazard of 
repetition,, more than once to the same case, where it bears, in 
its diflferent parts, upon different points, as is so often done 
by Mr. Feame-— no mean authority — in his work on Remainders. 

It is usually stated, where the reports furnish information, 
whether the prisoner was acquitted or convicted, as, in the latter 
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SECTION I. — A confession is not admissible in 
evidence where it is obtained by temporal inducement, by 
threat, promise, or hope of favor held out to the party, in 
respect of his escape from the charge against him, by a 
person in authority, or where there is reason to presume, 
that such person appeared to the party to sanction suph 
thieat or inducement* 

The master or mistress, or prosecutor of a prisoner, as 
well as a magistrate or constable, is considered a person in 
authority, so as to exclude a confession made under these 
circumstances. 

Thus, in the King against Upchurch(a)y a leading case, 
the prisoner, a girl of thirteen, was tried for attempting to 
set fire to the prosecutor's house. She was his servant. 
After the attempt was discovered, the prisoner came 
into her mistress' room in the absence of the prosecutor. 
Her mistress said to her, " Mary, my girl, if you are 
guilty, do confess; it will perhaps save your neck: 
you will have to go to prison ; if W. H. (another person 
suspected, and whom the prisoner had charged) is found 
clear, the guilt will fall on you." She made no answer. 
Her mistress then said, " pray tell me if you did it ? *' 
The prisoner confessed. It was contended on the part 
of the Crown, that the prosecutor's wife had no authority, 
real or apparent, over the prisoner, so as to hold out any 

inslance^ when the judge has admitted a confession in evidence, 
and has not reserved a case for the judges, it may generally be 
presumed that no doubt was entertained of its admissibility, and 
that it was not pressed by counsel as a case fit to be reserved. 
(a) 1 Moody's Crown Cases reserved, 465. 
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hope that could influence her to make a false statement 
that her life might be spared, and, therefore, that the con- 
fession was admissible, and the King against Hardwick(a), 
and the King against Row(&), were cited. 

Parke, B., reserved the point. 

In Hilary Term, 1836, all the judges present. Lord 
Denman, C. J., Tindal, C. J., Lord Abinger, C. B., Park, 
Littledale, Gaselee, and Williams, Js., Parke, BoUand, and 
Gurney, Bs., were of opinion that the confession ought 
not to have been received(c). 

In Drew's case(c2) a confession was held inadmissible, 
where the party was told that what he would say would 
be used^r him or against him on his trial, the ground of 
which decision, it has been remarked, was probably this, 
that ^^ the mind of man, especially the mind of a prisoner, 
is more prone to hope than fear ''(e). 

In Jones's case(y), which came before the judges on 
another point, the prosecutor said to the prisoner, before 
the confession was made, ^^ he only wanted his money, 
^^ and if he gave him that, he might go to the Devil if he 
<< pleased." The confession was rejected. 



(a) Phillips on Evidence, 429. 1 C. & P., 98, Note. 
(h) Russell & Ryan, C.C.R. 153. 

(c) See also the Queen against Sarah Taylor, 8C. &P. 734, 
post page II. 

(d) 8 C. &P. 140, coram Coleridge, J. 

{e) Law Magazine, May, 1842, in an able article upon modern 
common law reports. But this depends upon the constitutional 
temperament of the individual. Tacitus, a shrewd observer of 
human nature, remarks — '' Fortes et strenuos, etiam contra 
Fortunam, insistere Spei : timidos et ignavos ad dcsperationem 
FoBMiDiNE properare." 

(/)R.&R. C.C.R. 152. 
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So in Jenkin's case(a), where the prisoner was induced 
by a promise from the prosecutor to confess his guilt 

In Heame's case(&), the promise was, in terms, confined 
to a different offence from that for which the prisoner 
was indicted. It was proved by the prosecutor, that 
soon after the house was discovered to be on fire 
certain household articles were found in the sucker of the 
pump, and witness said to the prisoner, that if she did not 
tell the truth about those things he would send for the 
constable to take her, but that he did not say anything 
about the fire. 

Coltman, J., refused to admit the confession, on the 
ground that this was an inducement to confess, and that 
the transaction was really all one. 

In Mill's case(c) a constable, whilst he had the prisoner 
in custody, asked him '^ whether he had committed the 
felony ?" He denied it. The constable then said, " it is 
of no use for you to deny it, for there is the man and 
boy who will swear they saw you do it." 

Gumey, B., held this was an inducement, and refused 
to receive the statement. These words seem to have 
been construed by the learned judge as the same in effect, 
as if the constable had said, it will be better for you to 
confess it, for we can prove it, whether you do or not 

In Shepherd's case((f), a constable, who appre- 
hended the prisoner, asked him ^'what he had done 
with the tap he had stolen from the prosecutor's premises ? 
and said, you had better not add a lie to the crime of 
theft." 



(a) R&R.C.C.R. 492. 

(b) 1 Carrington & Marshman, 109, on an indictment for arson. 

(c) 6 C. & P. 146. 
(rf) 7C. &P. 579. 
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Gaselee, J., after expressing some doubt, refused to 
receive the confession. 

The manner in which these words were used may have 
been considered by the learned judge, who saw and heard 
the witness, to be of a threatening nature, and calculated 
to lead the prisoner untruly to confess himself guilty ; or 
the words may have been deemed in effect the same, as if 
the constable had said, you have committed a theft : it will 
be better for you not to deny it — that is, to confess. The 
words viewed in this light, imply an inducement rather 
than a threat(a). 

In Thomas's case(&), the words were, ^^ you had better 
split and not suffer for all of them." Patteson, J., rejected 
the evidence. These words seem calculated to have led 
the prisoner to suppose that he would be more mercifully 
dealt with if he would confess, and might therefore induce 
him to confess himself guilty of an offence which he had 
not committed (c). 

In Enoch's case((f), a constable, going to attend the 
inquest on the body of the deceased, placed a female with 
the prisoner to prevent her from going away, or laying 
violent hands on herself. This person said to the prisoner, 
in the absence of the constable, that ^^ she had better tell 
the truth or it would lie upon her, and the man would go 
free." 

J. Park, J., after conferring with Taunton, J., refused 
to receive this in evidence. He considered the prisoner 
as in the custody of the woman, who had held out the 



(a) This case has been controverted. {b) 6 C. & P. 353. 

(c) See note of the Editors, 6 C. & P. 353. 

(iQ 5 C. & P. 539. It has been doubted whether the words 
used to the prisoner in this case held out either an inducement or 
threat, having a tendency to cause an untrue confession. 



1 



(a) 5 C. & P. 670. (b) 1 Leach, 292, Ed. 1815, case 144- 

(c) 7 C. & P. 679. 

(d) I Moody's Crown Cases Reserved, 410, before the judges 
in 1834. 
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inducement She was therefore to be deemed, pro tempore^ 
as a person in authority over her. 

Of the influence of a threat in excluding a confes- 
sion, the following are examples : — 

Parratf s case(a), where a threat of committal to prison 
was used by the captain of a ship to a mariner on board ; 
and Thompson's case (&), where the /Tro^^ctitor threatened 
to take the prisoner before a magistrate, unless he would 
give a more satisfactory account See also Shepherd's 
case(c), already cited. 

The leading case upon the second branch of the above 
proposition as to the sanction of a person in au- 
thority is Simpson's case(^, the real import of which 
does not appear to be correctly abstracted in the text- 
books. It is a long case, and it is difficult to condense 
it without losing its true bearing : its substance, however, 
seems contained in the following abstract : — 

The prisoner was indicted for maliciously setting fire to 
the house in possession of the prosecutor, Blackbume 
The prisoner was about 15 years old, and was a servant in 
the prosecutor's house. On the morning after the fire, 
Mrs. B., the mother of the prosecutor's wife, (and who 
lived a few yards distant,) told the prisoner in 
the prosecutor's house, in the presence of the prosecutor^ s 
wifey the prisoneT^s mistress^ who was very deaf, and 
in the presence of the prisoner's mother, that she had 
better confess the truth, because she believed it was she that 
fired the house, and that it would be a great deal worse for 
her if she did not confess. The prisoner denied it. On 
the same day she was taken by a constable before a magis- 
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trate at S.; and on the following day Mrs. B. mother, 

' and again charged her — she again denied. Soon after, a 

, witness (H.) came up and joined them, and said to the 

prisoner, '^ Don't be so bold ; perhaps you will have to go 
to S. again to morrow — perhaps some one will come for- 
ward that saw you do it" She still denied it He then 
said, ^^ if you be guilty, go along with Mrs. B. and beg 
your master and mistress's pardon, and get away, and be 
better in future, and we shall not seek after you : never 
mind your wages ; I'll give you a few shillings out of my 
own pocket" He also told her it would be better for her 
^ ' to confess. After he went away, Mrs. B. went with the 

y prisoner to the prosecutor's house, and talked to her about 

/^ the fire on the way : they then went out of the house, and 

after telling her, that if she went to S. again, it would be 
worse for her ; and repeatedly, both on the road and also 
in the house of the prosecutor^ and out of doors, that it 
would be a great deal better for her to confess, and a great 
deal worse for her if she did not. She said to her, out 
of the house, ^^ now, you lighted the bunch of matches, 
and put it into the thatch." 

Counsel for the prisoner objected to her answer being 
received, on the ground that after the promises and threats 
held out, she should have been cautioned. 

The learned judge (Littledale, J.) receive dthe evidence; 
but reserved the case for the opinion of the judges. 

The answer to the question was, "Yes, I did." 

The prisoner was found guilty. 

In Easter Term, 1834, all the judges met; and they 
were unanimously of opinion, that the confession ought 
not to have been received, and that the conviction was 
bad. 

It appears from the above report, that it was in the pro- 
secutor's house, and in the presence of the prisoner's 
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mother, and of the prisoner's mistress, a person in autho- 
rity over her, and under her implied sanction, that the 
prisoner was told, in the first instance, that it would be 
better for her to confess. So in the conversation that 
immediately elicited the confession, the inducement was 
held out in the prosecutor's house ; and, although it does 
not appear distinctly, whether the prosecutor or his wife 
was then present, the influence caused by the inducement 
held out on the preceding morning, in the presence of the 
prosecutor's wife and in his house, may perhaps be con- 
sidered to have continued. That the wife of the prose- 
cutor, where she is also the mistress of the prisoner, is con- 
sidered as a person Jn authority, is decided in Upchurch's 
case, before the twelve judges, already cited ; and was so 
held in Sarah Taylor's case, coram Patteson, J.(a); and 
that an influence once created, under circumstances which 
render a confession inadmissible, will continue to do so, 
unless it appears that such influence has been subsequently 
done away, will appear hereafter. 

In Row's case(i), the prisoner was in the custody of a 
constable, when he was advised by his neighbours to tell 
the truth, and consider his family ; and it might, there- 
fore, be said that, prima faciei such advice was given with 
the implied assent or sanction of the constable. But 
there were probably circumstances in the case which 
negatived such assent, for the ground on which the 



(a) 8 C. & P. 734. In Pountney s case, 7 C. & P. 303, 
Alderson, B. said, he had a very strong opinion against the admis- 
sibility of a confession, where the inducement was held out in the 
presence, and while the prisoner was in the custody of a constable, 
and who, it was contended, must be considered as giving his 
authority, by his silence, to the inducements by which it was 
procured. 

(ft) R. & R., C. C. R. 163, decided in 1809 
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confession is reported as having been deemed admissible 
by the judges is, that the advice was neither given nor 
sanctioned by any person, who had any concern in the 
business. 

The admissibility of the evidence in this case might, 
it seems, be supported upon quite a distinct ground, 
the advice given to the prisoner " to tell the truth," not 
implying either a threat, promise, or' inducement to con- 
fess himself untruly guilty, unless the words " and remem- 
ber his family," can be considered to make a difference(a). 

Enoch's case(&), already cited, and which was decided 
upon another ground, might also, perhaps, be supported on 
this principle, that what was said to the prisoner by the 
person, in whose custody she was placed by the constable, 
might be reasonably presumed by the prisoner to have 
been sanctioned by such constable. 

So in Drew's case(c), where the inducement was held 
out by the magistrate's clerk, in the presence of the 

Moody's case{d) seems to fall within the same prin- 
ciple. A female witness stated, that when the prisoner, a 
young girl, was in the police barracks, witness said to her, 
" if any other person had to do in the case, it is better you 
\ should tell." The witness was not the prosecutrix ; nor 

did she know whether the prisoner was in the actual 

custody of the police at the time or not. The cases of 

y the King against Enoch (e), and the King against 



(a) See Court's case, 7 C & P. 486, coram Litdedale, J. post. 

(b) 5C.&P. 539. 

(c) 8 C. & P. 140, coram Coleridge, J. 

{d) 2 Crawld. & Dix. C. C. Antrim Spring Assizes, 1841. 
On an indictment for poisoning. 

{e) 5 C. & P. 539, the words were, " you had better tell the 
truth, or it will lie upon you, and the man will go free." 
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Thoinas(a), were cited on the part of the prisoner. The 
counsel for the crown argued that the statement was 
admissible, as neither threat nor promise was held out by 
the witness. Torrens, J., refused to receive it. If the 
ground of this decision was the implied sanction of the 
police, who were present at the police barrack when the 
witness held out this inducement to the prisoner, it seems 
supported by previous cases. 

But the threat or inducement held out must have 
reference to the prisoner's escape from the charge, and 
be such as would lead him to suppose, it will be better for 
him to admit himself to be guilty of an offence, which he 
never committed. 

In Thornton's case, before the judges, where a constable 
had harshly interrogated a boy of fourteen years of age, 
when under detention without a warrant, and accused him 
of telling falsehoods, and in a manner ^^ calculated to 
intimidate" (&), and made him cry, but held out no promise 
or threat as to his escaping from the charge against him, the 
confession was held admissible by seven judges out of 
ten(c). 

In Lloyd's case(^, a person said to the prisoner in 
custody, his wife being also in custody on the same charge 
in a separate room, ^^ I hope you will tell, because Mrs. G. 
(the prosecutrix) can ill afford to lose the money." 

(a) 6 C. & P. 353. The expression was, •'you had better 
split, and not suffer for all of them.'* 

(6) The words of the learned judge (Bayley, J.) who tried the 
case. 

(c) 1 Moody's C. C R. 27. Trin. T. 1824. 

(d) 6 C. & P. 393. So in Green's case, 6 C. & P. 656, where 
the prisoner, before making the confession, said— ^'' If his hand- 
cuffs were taken off he would tell." It was remarked by Taunton, 
J., that he believed no one ever made a confession voluntarily 
without proposing to himself some advantage. 
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A constable then said, ^^ if you will tell where the property 
is you shall see your wife J* 

Here an inducement was held out, and by a person in 
authority. Patteson, J., admitted the evidence, as this was 
not such an inducement to confess as could exclude it ; 
that it amounted only to this, that the prisoner should see 
his wife if he told where the money was. The prisoner 
was acquitted. 

Thomas's case affords an instance of the meaning of 
the word " promise" as it affects a confession. The pri- 
soner asked the witness whether it would be better for him 
to confess ? He replied ^^ it would be better for him not 
to confess, but that the prisoner might say what he had to 
say to him^ for it should go no further." The prisoner then 
made a statement. The prisoner's counsel objected that 
this statement had been obtained under a promise. 

Coleridge, J., admitted the confession in evidence, and 
the prisoner was found guilty. The learned judge saidj 
that the only proper question was, whether the inducement 
held out to the prisoner was calculated to make his confes- 
sion an untrue one, and he thought that what was said by 
the witness to the prisoner had a contrary tendency. 

In Shaw's case(a), after the prisoner had been committed, 
another prisoner said to him, ^^ I wish you would tell me 
how you murdered the boy ; pray, split." 

So, in the same case, the witness had taken an oath, that 
he would not tell what the prisoner would say, whereupon 
the prisoner confessed. 

Pattison, J., admitted the confession, as no inducement 
was held out, that it would be better for him to confess. 

In none of these cases was any promise made in re- 
ference to the escape of the party from the charge against 

(a) 6 C. & P. 372. 
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him, or calculated to induce him to say what was untrue. 
In the two latter cases, the promise was not held out by a 
person in office or authority over the prisoner, and, upon 
that ground, which however was not taken by the court, 
the confession was, as it will be seen hereafter, admis- 
sible(a)« 

In Court's case(&) it was proposed to give in evidence 
the examination of the prisoner before the committing 
magistrate, who said — ^^ No inducement was held out to the 
prisoner to confess. The prosecutor said, in the priso- 
ner's presence, that he considered him to be the tool of 
another person. I then told the prisoner to be sure 
to tell the truth. He then made the statement." 
Littledale, J., received the evidence, and observed that it 
could hardly be said that telling a man to be sure to speak 
the truth is advising him to confess what he is really not 
guilty of. The object of the rule relating to the exclusion 
of confessions is to exclude all confessions which may have 
been procured by the prisoner's being led to suppose that 
it will be better for him to admit himself to be guilty of an 
offence which he really never committed. 

In the case of the King against Harris, Evans, and 
Butler(c), where the admissibility of a parol confession 
was reserved, upon other grounds, for the opinion of the 
twelve judges, one of the prisoner's said to Evans, (also a 
prisoner,) in the presence of the magistrate, and when the 
examinations were about to be taken — " Speak the truth ; 
you may as well speak the truth as not." Evans then made 
a statement, which was taken down by the magistrate, and 
received by Littledale, J., in evidence. 



(a) See the next proposition. 

(b) 7 C. & P. 486. See Enoch's case, 5 C. & P. cited ante 
p. 8. 

(c) 1 Mood,C.C.R. 341, tried in 1832. 
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It appeared that immediately previous to these words 
being said to the prisoner the magistrate had said to him — 
" You are not obliged to say anything : there is no 
compulsion." 

In Nolan's case(a) a constable told the prisoner that his 
father had been charged with the murder. He had been 
previously cautioned not to criminate himself, as the 
witness would bring it all against him. The prisoner said 
he hoped no one would be charged with the crime but 
himself, and then made a confession. 

Doherty, C. J., having conferred with Torrens, J., 
admitted the confession, observing, that although such 
announcement was likely to act upon the feelings of the pri- 
soner, he would not be warranted, on that ground, in 
refusing to receive it. 

In Cain's case(&), where the prisoner was indicted for 
concealing the birth of her child, a medical witness said 
he examined the prisoner in custody, and found that her 
breasts were full of milk ; that he asked her whether she 
had not recently had a child, and added that if she refused 
to tell he would examine her person more closely ; the 
prisoner then said — " It is unnecessary to examine me, 
for I had a child." Torrens, J., admitted this confession, 
on the ground that the witness was endeavoring to ascer- 
tain a fact within his own province, and not inconsistent 
with the prisoner's^ innocence, and that the declaration of 
the witness was not a threat within the rule which excludes 
admissions. 

In Wright's case(c), the magistrate told the prisoner, on 
his being brought up for examination, that ^^ his wife had 



(a) I Crawford &Dix. Circuit Cases^ 74. 

(6) 1 C. &D. C. C. 37. See this case further post. sect. xi. 

(c) 1 Lew. C. C. York Sp. Ass. 1830. 
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already confessed the whole, and that there was quite 
enough against him to send a bill before a grand jury." 
He then asked him what he had to say ? The prisoner 
confessed. 

The admission of this confession was objected to. 
Parke, J., admitted it, observing that ^^ what the magis- 
trate said was rather a caution than a menace." 

There is an earlier case pf the King against Sezton(a), 
which appears irrecondlable with the law as above stated, 
but the authority of that case has been questioned(&). It 
differs from other cases in this circumstance, that the offer 
to confess came, in the first instance, from the prisoner 
himsalf. The prisoner said to the constable, ^^ if you will 
give me a glass of gin I will tell you all about it" The 
officer gave the prisoner two glasses of gin, and read over 
the confession, thus obtained, to the prisoner in presence of 
a magistrate, who told him that the offence with which he 
was charged affected his life, and a confession might do him 
harm. The prisoner said, that what had been read over 
was true, and signed the paper. Best, J., considered both 
confessions inadmissible : That ^^ the second confession 
would have been admissible, if the magistrate had told 
the prisoner, that what he had previously said to the 
officer could not be given in evidence against him, but, 
for want of this information, he might think that he 
could not make his case worse than he had already made 
it, and under this impression, might have signed the 
^confession before the magistrate." 

As to the latter ground and the rejection of the second 



(a) Chetwynd's Supplement to Bum, title "Confession/* 
decided in 1822. 

(6) See Deacon's Criminal Law, title Evidence. Roscoe s 
Criminal Evidence, 37. 

c 
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confession, this case has not been followed by recent 
cases (a) ; and the rejection of the first confession, 
which was made to the constable, is not supported by 
subsequent authorities. Even if the liquor given is 
sufficient to intoxicate the prisoner, and where it is 
imputed, that it was given for that purpose, it has 
been held (b) that a statement made by a prisoner, 
under such circumstances, is not therefore inadmissible. 
It must either be obtained by hope or fear. The circum- 
stance of his being intoxicated is matter only of obser- 
vation by the judge upon the weight that ought to attach 
to this statement when it is considered by a jury. It 
seems a violent presumption, that two glasses of gin would 
induce a prisoner untruly to charge himself with a capital 
felony. The decision is the more remarkable, as the offer 
to confess came, in the first instance, from the prisoner. 
There was no promise in respect of the prisoner's escape 
from the charge, or his being let out of custody. The 



(a) See Howe's case, 6 C. & P. 404. The prisoner was told 
by the magistrate, that confessing would do him no good ; but he 
did not tell him that his former confession to the constable would 
have no effect, or that it could not be given in evidence against 
him. Denman, C. J., admitted the confession. See also Lin- 
gate's case, Phillips Ev. 430, (coram Bayley, J.) 

(b) 7 C & P. 187. Spilsbury's case. Per Coleridge, J. So 
in Vaughan's case, Foster, 240, 5 State Trials, S. C. for high 
treason, before Holt, C. J., Treby, C. J., Ward, C. B., &c., a 
statement by the prisoner of a material fact, relating to the prin- 
cipal question of doubt in the case, whether the prisoner was a 
subject of the king of England, was admitted in evidence after 
argument, although it appeared on cross-examination that it was 
made on the night the prisoner was arrested, and when he was 
not sober. Upon the next morning he positively denied the fact 
on his examination before the magistrate. 
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principle, as is Remarked by a modern text writer(a), 
in wUch a confession is inadmissible, is not, because it is 
induced by some temporary indulgence to the prisoner, 
but because it is extracted by some promise of forgiveness, 
and the hopes of escaping from punishment The pro- 
mise, therefore, made by the oiScer on this occasion, seems 
more to have affected his credit as a witness, than to have 
been such as wholly to exclude the evidence. The only 
proper question, as Mr. Justice Coleridge remarks, in a 
case already cited(&) is, whether the inducement held out 
to the prisoner is calculated to make his confession an 
wnJttue one. 

So Mr. Justice Littledale remarks in another case(c). 
^^ The object of the rule, relating to the exclusion of con- 
fessions, is to exclude all confessions which may have 
been procured by the prisoner being led to suppose, that 
it will be better for him to admit himself to be guilty of 
an offence, which he really never committed." 

But the remarks of Best, J., in regard to the first con- 
fession, may, perhaps, be deemed extra-judicial, as there 
was another ground on which the learned judge dwelt at 
greater length, and on which the confession was rejected, 
& circnmstance not generally alluded to in the text books. 
The confession was not taken down by the officer from the 
lips of the prisoner, but written down from recollection, 
after he left the prisoner. The learned judge accordingly 
said, " We have not the confession of the prisoner. We 
have only the officer's recollection of it, put into writing 
when the prisoner was not present, and in the language 
of the officer, and not in the words used by the prisoner. 



(a) Deacon s Criminal Law. Tide Evidence. 
(6) 7 C. & P. 346. The King t;. Thomas, 
(c) 7 C. & P. 487. 

c2 
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If a confession be not taken in writing, we must be con- 
tent with the recollection of the witness who proves it, 
because we cannot have any more certain account of it. 
I will receive nothing as a confession in vyriting that was 
not taken down from the mouth of the prisoner in his 
own words — nothing, that he says, that has any relation 
to the subject, being omitted, or any thing added(a), 
except explanations of provincial expressions or terms 
of art. The reading this paper to the prisoner, and 
his acknowledgment that it was correct, does not remove 
the objection. By the change of language, a very dif- 
ferent complexion might be given to the story from what 
it had when it came from the mouth of the prisoner, 
and which he might not discover when it was read over 
to him. The lower order of men have but few words 
to convey their meaning; and they know as little of 
expressions, that they are not in the habit of using, as 
if they belonged to another language. I will not receive 
this paper in evidence; and I hope that I shall not find 
a police officer again employed in preparing, either the 
depositions of witnesses, or the confessions of pri- 
soners." Alderson, counsel for the prosecution, said, 
that Dallas, C. J., had refused to receive, at a former 
assizes at Norwich, a confession, because it was not in the 
prisoner's own word8(J). 



(a) But as to this remark, see post Harris's Case, Moo. C. C. 
R. 341. 

(6) M. S. cited in Chetwynd s Supplement to Bum's Justice, 
tide Confession, p. 103. 

NOTE. 

A well known writer on the law of evidence, as administered in 
English courts of justice, remarks, '^ That the cases are probably 
rare in which unfounded self-accusations occur, or, at least, where 
a jury would be misled by them : and certainly the rule occasions. 
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in a multitude of instances, the escape of the guilty. There is a 
general feeling, which seems to he well founded, that the rule has 
been extended much too far, and heen applied in some cases where 
there could he no reasonable ground for supposing that the in- 
ducement offered to the prisoner was sufficient to overcome the 
strong and universal motive of self-preservation"(a). 

The Scotch law is much less scrupulous on this subject. In a 
work of high character, on the practice of the Criminal 
Law of Scotland, it is said, that confessions are received 
in evidence, or rejected as inadmissible, according as they 
are or are not entitled to credit A free and voluntary 
one is entitled to the highest credit, and therefore it is 
admitted as proof; but where a confession is extorted by 
fear, or elicited by promises, it comes in a much more questionable 
shape ; still it is admissible by our practice, leaving its credit to be 
observed on to the jury by the counsel for the prisoner, if it was 
given under circumstances which throw a doubt upon its credi- 
bility. In strong cases of undue influence it should be altogether 
set aside : where the evidence of that taint is not so strong, it 
should be received, reserving its credibility for the jury, who, if 
they do not deem it worthy of credit, will attach no weight to it 
whatever. 

If a verbal confession has been made, even on a promise of 
safety or protection from the injured party, or any one else, except 
the public prosecutor, or those acting for him, it may, in public 
prosecutions, be proved against the pannel, reserving its weight 
and credibility for the jury. The objection usually urged against 
verbal confessions is, that they were made under a promise of 
safety by some one whom the prisoner was entitled to consider as 
having a title to interfere in the matter. Thus, nothing is more 
common than for a prisoner to confess (upon an understanding, 
express or implied,) to the party injured, that he is not to be pro- 
secuted ; and this pledge he finds himself unable to redeem when 
the case comes to be insisted in by the public authorities. In 
such cases the rule is, that if the public prosecutor, or any person 
identified with him, as the procurator fiscal, sheriff, clerk of court, 
or the like, have given assurance of protection, the confession 
cannot be given in evidence ; but that if the private party only, or 
an officious third person, as a constable or sheriff officer, or the 

(a) Phillips on Evidence, 424. 
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like, has gi?en such assurancey it cannot exclude the proof of such 
confession, however much and justly it may weaken its weight with 
the jury* The principle on which this is founded is the same as 
that which lies at the hottom of all our rules on the suhject — 
viz., that it is not in the power of a private party, hy any promises 
or indiscretions on his part, to tie up the hands, or restrain the 
proof of the public prosecutor. By so doing he may limit or 
restrain himself, but he cannot affect those to whom the public 
administration of criminal justice is entrusted. 

In England it is held that a confession, though extra-judicial, if 
duly proved, is of itself, without the aid of any additional circum- 
stance, sufficient to warrant the conviction of a prisoner. This 
being the strong and decisive effect which they give to a confession, 
it is justly held by them that such a confession, to be admissible, 
must be proved to have been freely and voluntarily made ; and that 
it becomes inadmissible if it is tainted by any promises of pardon 
or application of threats. But the case is widely different in this 
country, where no such effect is given to a confession, how delibe- 
rately and solemnly soever it may have been made, but is only 
admitted as an article of evidence, to be taken into consideration 
with the other proof in determining on the guilt of the prisoner. 
When such is the law, it is reasonable that every confession, if 
proved by credible evidence, should be received against the priso- 
ner; provided always, that it was not elicited by fraudulent or 
deceitful promises on the part of the prosecutor ; and such ac- 
cordingly is the law of Scotland. It is not to be imagined, how- 
ever, from this circumstance, that every confession of a prisoner is 
to have equal weight with a jury, or that they are not entitled, and 
indeed bound, to take into account all the circumstances under 
which it was given, and to give little weight to it, or throw it out 
of view altogether, according as these circumstances appear to 
incline less or more against the admissions(a.) 



(a) Alison's Criminal Law of Scotland, 2, 581, 582. 
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SECTION 11. — A confession is admissible in evidence, 
although an inducement is held out, if such inducement 
proceeds from a person not in authority over the prisoner. 

In Spencer's case(a)9 Parke, B. said, there was a differ- 
ence of opinion amongst the judges upon this point ; but 
in a subsequent case of the Queen against Sarah Taylor(&), 
in which Spencer's case was cited, Patteson, J. said, " It 
IS THE OPINION OF THE JUDGES that evidence of any 
confession is receivable, unless there has been some 
inducement held out by some person in autho- 
rity ; and in the same case, that learned judge said, 
that he would have received in evidence the statement 
made by the prisoner, to one who was not the prosecutor 
nor a constable, nor in office nor authority, but who had 
said to the prisoner, ^ you had better tell how you did it,' 
if the inducement had been held out by such person 
alone." In that case the prosecutor's wife, who was 
also the mistress of the prisoner, having been present on 
the occasion, the learned judge held, that as she expressed 
no dissent, she must be taken to have sanctioned the in- 
ducement, and the statement was therefore excluded. The 
cases of the King v. Dunn, and the King v. Slaughter(c), 
in which Bosanquet, J. held, that ^^ any person telling a 
prisoner that it will be better for him to confess, will 
always exclude a confession made to that person," were 
both cited on this occasion. 

In Dunn's case, the witness, to whom the prisoner wished 
to sell the book, which he was indicted for stealing, told 



(a) 7 C. & P. 776. (6) 4 C. & P. 543, 544. 

(c) 8 C. & P. 734. Oxford Circuit, 1839. 
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him, ^^ he had better tell where he got it" In Slaughter's 
case, the confession was made by the prisoner to his fellow 
workman, who told him <Mt would be better for him to 
confess.*' But now that the opinion of the judges has 
been expressed, as stated by Patteson, J. in Sarah Taylor's 
case, it seems that the opinion of Bosanquet, J., in the 
two last cited cases, cannot be considered law(a). 

Row's case, which was brought before the judges in 
1809(ft), is the leading case upon the admissibility of a 
confession made to a person not in authority. Whilst the 
constable had some of the goods which were stolen and 
the prisoner in his custody to take to the Guildhall before 
the magistrates, some of the neighbours, who had nothing 
to do with the apprehension, prosecution, or examination 
of the prisoner, officiously interfered and admonished the 
prisoner ^^ to tell the truth, and consider his family," which 
was a large one. No answer or observation thereon was 
made by the constable, nor did the prisoner answer them ; 
but he desired the constable to call upon him in an hour 
at the prison, which he did, and there the prisoner made a 
full confession. 

Chambre, J. received this confession in evidence. The 
question was brought before the judges. Nine were pre- 
sent. — EUenborough, C. J. ; Mansfield, C. J., C. B. ; 



(a) The same might probably be said of the opinion of Parke^ 
J., after conferring with Littledale, J., as reported, 4 C. & P. 
381. Kingston's case, where the inducement was held out by a 
SURGEON who was called in to attend the prosecutrix, to whom 
poison had been administered — unless a person in that character 
can be considered a person in authority, or unless the inducement 
was held out in the presence, and therefore, under the implied 
sanction of the prosecutrix, which does not appear in the very 
short report of the case. 

(b) Russ. & Ry. C. C. R. 163. 
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Macdonald, C. B. ; Heath, J. ; Grose, J. ; Lawrence, J. ; 
Le Blanc, J. ; Chambre, J. — They agreed that the evi- 
dence was admissible and the conviction right : ^^ because 
he advice to confess was not given or sanctioned by any 
person who had any concern in the business." 

In Gibbons' case the witness, who was attending the 
prisoner in the capacity of a surgeon, stated that he held 
out no threat or promise to induce the prisoner to confess ; 
but that a woman, who was present, said she had told the 
prisoner she had better tell all, and then the prisoner made 
the confession to the witness. Parke, J., after consulting 
with HuUock, B., laid down, ^* that as no inducement had 
been held out by the witness, to whom the confession was 
made ; and the only inducement had been held out, as was 
alleged, by a person having no sort of authority, it must 
be presumed that the confession to the witness was a free 
and voluntary confession. If the promise had been held 
out by any person having any office or authority, as the 
prosecutor, constable, &c., the case would be different ; but 
here some person, having no authority of any sort, 
officiously says, you had better confess. No confession 
follows : but some time afterwards, to another person, the 
witness, the prisoner, without any inducement held out, 
confesses. They (the judges) had not the least doubt that 
the present evidence was admissible." The prisoner was 
acquitted on other grounds(a). 

So in Hardwicke's case, before Wood, B., in 1811, a 
confession made before a magistrate was objected to on the 
ground that the wife of the constable had told the prisoner 
previously that he had better confess. The learned judge 
admitted the confession. This, it would seem, must have 



(a) 1 C. & P. 97, coram Parke, J. 



26 ADMISSIBILITY OF CONFESSIONS 

been on the ground that the constable's wife was not a 
person having authority(a). 

So in Tyler's case(&), tried before Hullock, B., in 
1823, a confession made by one of the prisoners to a con- 
stable was tendered in evidence ; it was objected to by the 
prisoner's counsel, who wished to show that the prisoner, being 
locked up alone in a room at a public-house, was told by a 
man that the other prisoner had told all, and he had better 
do the same, to save his neck ; and that, on this, the 
prisoner confessed. What appeared in evidence however 
was, that the prisoner said that ^^ a man had told him he 
had better tell all, for the other prisoner had confessed, 
but that he would not say a word, for he came too far 
north." 

Huilock, B., held that as the promise, if any, was by a 
person wholly without authority, the subsequent confession 
to the constable, who had held out no inducement, must be 
considered as voluntary. It was admitted, and the prisoner 
was found guilty. 

It is true that in these cases the confession was not made 
to the person who held out the inducement, which has been 
said to make a distinction(c). 

But the ground upon which the judges put their decision 
in Rowe's case{d) is not that the confession was made to 
one person, and the inducement held out by another, but 
on the ground that the advice to confess was not given or 
sanctioned by any person who had any concern in the 
business. 

The question is, was the confession procured by an 
inducement which led the prisoner to suppose that it would 



(a) 1 C. &P. 98, in note. (b) 1 C. & P. 129. 

(c) Note to Gibbon s case, 1 C. &P. 98. 
{d) Russ. & Ryan, C.C.R. 153. 
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be better for him to admit himself to be guilty of an 
offence which he did not commit(a) ? 

If the inducement was so calculated, it would seem that 
the influence so produced would continue upon the mind 
of the prisoner, and so render inadmissible a confession 
made to another person, present when the inducement was 
made, and within an hour after such inducement held out, 
as was the fact in Row's case ? 

In a note to the last edition of a popular text-book(&), 
the cases of the King against Upchurch, and the King 
against Simpson(c) are cited, as if they were authorities 
for rejecting a confesssion, although the inducement is 
held out by a person not in authority, the word authority 
being applied to parties having power over the prisoner, 
as masters, &c. 

But it would appear, that in both these cases the induce- 
ment was held out by, or with the sanction of, a person in 
authority. See pp. 5, 9, ante. 

In Berigan*s csise{d)y the prisoner who, with several 
others, was indicted for a burglary and larceny, had sent 
the Bridewell-keeper to a magistrate, to tell lii«i he had 
something to communicate to him. The magistrate acted 
at this interview with great caution, and warned the 
prisoner not to say anything that would criminate himself, 
as what he said would be taken down in writing, and 
made use of against him on his trial. The prisoner re- 
plied, he did not care, as he knew that the witness knew alL 
Upon cross-examination, it appeared that the prisoner had 
been confined, after his arrest, in the same cell with 



(a) Per Liitledale, J., 7 C & P. 487. 

(6) Dickinson's Quarter Sessions^ by Sergeant Talfoard, 1841. 
625, note (p.). See also Phillips on Evidence, 429, 8th Ed. 
(c) 1 Mood. C.C. R. 410, 465. 
(rf) 1 Ir. Circ. Rep. 177, Cork Lent Assizes, 1841. 



28 ADMISSIBILITY OF CONFESSIONS 

another person charged with the same crime, who had 
confessed and been admitted Queen's evidence ; that the 
prisoner was aware of this; that it was to that he 
alluded when he said, that he knew that the witness 
knew all; and that it was from the statement made 
by the person who had been admitted Queens evi- 
dence, that the prisoner was examined and his con- 
fession taken down. It was insisted that, under these 
circumstances, the confession was not admissible, as the 
caution, given by the magistrate, did not appear to have 
had the effect of removing from the prisoner s mind all 
the influences which would have invalidated the confession, 
and that there was a reasonable cause to lead the prisoner 
to imagine, that if he made a confession, he would be put in 
the same situation with the other person who had done so. 

Crampton, J., after a lengthened argument, received the 
confession, observing that the magistrate stated, that as 
far as he knew, the prisoner came forward voluntarily; 
that a mere formal caution of a magistrate would not be 
sufficient to set up a confession, if it appears that such 
confession was made under the distinct impression of a 
previous promise or threat^ but that it did not appear that 
there was any previous inducement whatever. If there 
were any threats made use of before, or any promises held 
out, the distinct caution given by the magistrate was 
sufficient to obviate them. It was, in effect, telling the 
prisoner that he would get no benefit from his confession, 
and that he should, consequently, dismiss from his mind 
all expectation of getting any, if any such he had. 

In the above case there were similar confessions made 
by all the prisoners, under circumstances precisely similar. 
They were accordingly admitted. The prisoner was found 
guilty. 

It is not improbable that, in this case, the prisoner was 
induced to make the confession, by what his fellow prisoner 



IN CRIMINAL CASES. 29 

had done, and by his having been admitted as Queen's 
evidence, but no promise, threat, or inducement was held 
out by any person in authority, ^^ calculated to make his 
confession untrue "(a). 

The law, in this respect, is stated in modern text-books 
in terms which seem at variance with the preceding 
authorities. Thus in a recent treatise on the law of 
evidence(i) it is stated that a confession can never be 
received in evidence where the defendant has been in- 
fluenced by any threat or promise. The learned writer 
makes no distinction between inducements by persons in 
authority and by persons not in authority. In support of 
this proposition he cites WarrickshaH's case. Leach C. C. 
L. 298, Cowper 3t34, and 2 Hawkins, c. 46. 

But in Warrickshairs case(c) the confession was made 
afker promises of favor held out by the prosecutor^ a person 
in authority ; and the remarks of the court must be under- 
stood accordingly. This case, therefore, does not appear 
to support the proposition. 

In the case cited by Mr. Starkie from Cowper, 334, 
the King against Rudd, Lord Mansfield says; ^^The 
instance has frequently happened of persons having 
made confessions under threats or promises. The con- 
sequence, as frequently has been, that such examination 
and confessions have not been made use of against them 
on their trial." But this observation of the learned judge 
must be understood secundum subjectam materiem : it was 



{a) Per Coleridge, J., 7 C & P. 346, Thomas s case. 

{b) 2 Starkie, 36. Ed. 1842. It is remarkable, that this work, 
though published in the present year, does not refer to almost any 
of the cases on the subject of Conpession, decided since the 
year 1834. See an able review of this work in the London 
Law Magazine, Feb., 1842. 
(c) At the Old Baily, in 1783, coram Nares, J., present Eyre, B. 
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made in a case, where the counsel for the defendant moved 
to have his client bailed, on the ground of her having 
been admitted and examined as a king's evidence by 
three magistrates — all persons in authority — ^' under the 
faith and confidence she reposed in them; and, taking 
it for granted they were perfectly acquainted with the 
duty of their office/' when she ^^ made a disclosure of 
every thing she knew." 

This case then falls strictly within the rule as already 
submitted, where the inducement is held out by a pers^Hi 
in office or authority. 

Neither will Hawkins be found to sanction the pro- 
position in question. In a note in the sixth, and, 
perhaps, in an earlier edition, but which does not 
form part of the original text, and is not found in the 
folio edition, it is laid down, in reference to ^^a confes- 
sion of the defendant, taken by the common law, upon 
an examination before the Secretary of State, or other 
magistrates^ for treason or other crimes," that "the 
identity of these examinations must be proved at the trial 
before they can be read in evidence, (Summary 263) and 
if they are not proved, they cannot be admitted orally, 
for a confession being the strongest proof of guilt, requires 
the highest authenticity, (O. B. 1785, 861.) and this con- 
fession must be without menace or undue terror ; 2 Hale, 
285." The writer of this note is speaking of a confession 
made before magistrates, or persons in authority ; and 
the passage in Hale, referred to, is equally restricted. It 
occurs in the Fleas of the Crown (a). In reference 
to examinations of the person accused, and informa- 
tions against him, it is said, " but then, as to the exami- 
nation of the prisoner, it must be testified that he did 
it freely, without any menace or undue terror imposed 

(a) 2 Ch. 38. p. 284. 
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upon him ; for I have often known the prisoner disown 
his confession upon his examination, and he hath some- 
times been acquitted against such his confession : and 
the reason why these examinations and informations are 
allowable in evidence, under the cautions above pre- 
mised is, because they are judges of record, &c., and 
the informations before them upon oath are authorized 
and required by act of parliament, and they are judges 
of the crimes upon which informations are taken." 

I have given the whole passage, although it is conver- 
sant about informations taken against, as well as confes- 
sions, made by a prisoner, to show that the proposition in 
Hale is not any more than that in Cowper, or in the note 
to Hawkins, an authority for the proposition laid down by 
Mr. Starkie, nor opposed to the qualified rule above 
submitted. 

It is stated, without qualification, in a modern edition of 
Hawkins, that ^^ the human mind, under the pressure of 
calamity, is easily seduced, and is liable in the alarm 
of danger to acknowledge indiscriminately a falsehood 
or a truth, as different agitations may prevail. A con- 
fession therefore," it is said, " whether made upon an 
official examination, or in discourse with private persons, 
which is obtained from the defendant, either by the flat- 
tery of hope, or by the impressions of fear, however 
slightly the emotions may be implanted, (O. B. 1786, 
p. 387) is not admissible evidence ; for the law will not 
suffer the prisoner to be made the deluded instrument of 
his own conviction." 

This is not any part of the text of Hawkins, but is 
introduced into the margin of some of the later editions. 
It is also found in one of the later editions of Gilbert on 
Evidence, and was probably inserted by the editor Loft. 

(a) In Gilham's case, before the judges, 1 Moo. C. C. R. 194. 
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It is not found in the early editions ; and it is 8aid(a) 
that, ^^ upon search in the Old Bailey papers, as above 
cited, the passage in terms is not found, though the 
words may have been used by Sergeant Adair, who tried 
the case referred to." 

Mr. Justice Parke has said (a), that " the doctrine of 
inducements has been carried to the verge of com- 
mon sense;" and unless a line is drawn, confining the 
effect of alleged inducements to those held out by persons 
in authority, it would seem that the doctrine must become 
wholly indefinite, and depend upon the moral opinion of 
each individual judge, rather than on a uniform and settled 
rule of law. 

In Hall's case(i), a witness was produced, who said that 
the prisoner Hall had desired him to apply to the justice 
to admit him as a witness for the Crown ; for ^^ that he had 
not entered the house but had only stood at the door, while 
the other two prisoners went up stairs to commit the felony." 
It was objected, that as this confession was made with a 
view, and under the hope of being thereby permitted to 
turn king*s evidence, it was not admissible against the pri- 
soners, and the learned judge held that this was not a 
voluntary confession, and rejected the testimony. 

This case is very briefly reported in a note, of the 
editor, to Lambe's case. It does not appear whether the 
statement made by the prisoner was induced by a hope held 
out that he would be admitted king s evidence ; nor does 
the character of the person, to whom the confession was 
made, appear. The prisoner stated the facts at the same 
time that he desired the witness to apply to have him 
admitted king s evidence. The confession became imma- 

(a; As cited, 1 Phill. 424. 8th Edn. in note. 

(b) 2 Leach, 559, Ed. 1815.^ (in a note) coram Adair, 
Sergeant Stafford Spring Assizes, 1790. 
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terial, as a subsequent confession before the magistrates 
was given in evidence, on which the prisoner was con- 
victed, and the judges held the conviction right. 

In Thompson's case(a), Hotham, B., said — ^^ I do not 
like to admit confessions, unless they appear to have 
been made voluntarily, and without any inducement. Too 
great a chastity cannot be preserved on this subject ; and 
under the present circumstances the prisoner's confes- 
sion, if it was one, ought not to be received." But in 
this case the inducement was held out by the prosecutor, 
the receiver-general for the county, who had apprehended 
the prisoner, and taken him to his house, where the 
alleged confession was made. The words which the 
witness had used to the prisoner were, " Unless you give 
me a more satisfactory account I shall take you before a 
magistrate." 

So in Cass's case(&), where the only evidence was an 
alleged confession, Gould, J., told the jury they must 
acquit the prisoner ; that the slightest hopes of mercy held 
out to induce him to disclose the fact was sufficient to 
invalidate a confession. But these remarks must be taken 
secundum suhjectam materiem. The prosecutor, in the 
presence of a constable, who was taking the prisoner to a 
magistrate, said to the prisoner, ^' I am in great distress 
about my irons ; if you will tell me where they are I will 
be favorable to you"(c). 



(a) I Leach 291, Ed. 1815, case 144. 

(b) I Leach 293, in note 

(c) In a note to the second volume of Sir Gregory Lewins' 
cases, 125, the learned editor, after referring to some of the leading 
cases upon the subject, rightly concludes '' that the cases seem to 
establish the principle that where a confession is obtained through 
the medium of a suggestion, made by a person from whom the 
prisoner can have nothing to hope or fear, it otight to be received.'' 
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SECTION III. — A confession is admissible, although 
it is elicited by questions put to a prisoner by a magis- 
trate, constable, or other person. 

The leading authority upon this is Wilde's case, which 
came before the judges of England on a case reserved(a). 
It is very briefly noticed in the books on evidence, and as 
it is a leading case, and appears to have been overlooked 
in two recent cases, it is given here at some length. 

The prisoner was tried for the murder of Elizabeth 
Smith, by drowning her in a pit filled with water. He 
w^as a boy about fourteen years old. Elizabeth and her 
sister Martha, one three years old, the other one, were 
both drowned. The prisoner was taken into custody by a 
person not a constable ; and while in the inn, to which he 
had been taken, several neighbours were in the room and 
asked him questions about the children. 

A witness gave the following evidence : — " I told the 
prisoner to kneel down and tell the truth. I was present 
when he was taken up. Neither I nor the person who 
arrested him are constables. That person took him into 
the parlour and began to question him how the children 
came to get into the pit ; whether they fell or were put 
in? He said he should not tell them anything about it. 
The person who arrested him, asked him if he would tell 
any one else, if he would go out of the parlour ? The 
prisoner said nothing. The other then went out. I said 
to the prisoner, now, kneel you down by the side of me 
and tell me the truth. He did kneel down. I said I was 

{a) 1 Moody, C. C. R. 452. Michaelmas Term, 1835. 
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goiog to ask him a very serious question, and I hoped he 
would tell me the truth in the presence of the Almighty. 
I then said. Did these children fall into the pit? I heard 
him say something. He said he pushed one in with one 
foot and the other with the other, but not purposely. A 
third person asked him if he had any malice or revenge ? 
He said no." 

At a meeting of all the judges in Michaelmas, 1835, 
except Denman, C. J., Vaughan, J., Bolland, B., and 
Bosanquet, J., they held unanimously that the confession 
was strictiy admissible ; but they much disapproved of the 
mode in which it was obtained. The prisoner was trans- 
ported for life. 

In this case there was no caution given : the state- 
ment was elicited by questions, and those questions were 
put by an unauthorized person. 

In Thornton's case, which came before the judges(a), a 
confession was held admissible, made by a boy, only four- 
teen years old, to a chief officer of police, by whose direc- 
tions he had been apprehended without a warrant, and 
obtained in answer to questions put to him by the officer, 
and at a time when the boy had been without food for 
nearly an entire day. This is a very strong case. The 
officer had ordered the prisoner to the bridewell of his own 
authority; and soon after said to him, that ^^in conse- 
quence of the falsehoods he had told and the prevarications 
he had made, there was no doubt but he had set the pre- 
mises on fire ;" and he asked him '^ if any person had 
been concerned with him or had induced him to do it." 
The prisoner said he had not done it The officer replied, 
" he would not have told so many falsehoods if he had 
not been concerned in it ; and he again asked him if any 



(a) I Moody's C. C. R. 27. Trin. T. 1824. 

2d 
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one had induced him to do it ?" The boy then began to 
cry, and made a full confession. 

In speaking of the felsehoods, the police officer referred 
to an examination of the prisoner he had himself made. 

Bayley, J., thought it deserved consideration, whether 
a confession so obtained, when the detention of the pri- 
soner was, perhaps, illegal (a), and when the conduct of 
the officer was calculated to intimidate, was admissible in 
evidence, and reserved the point for the opinion of the 
judges. Seven judges held the confession rightly re- 
ceived, on the ground that no threat or promise had 
been used. Best, C. J., Bayley, J., and Holroyd, J., were 
of a contrary opinion. 

It does not appear that the prisoner was cautioned in 
any way. The statement was elicited by a police officer, 
and by interrogatories, and those interrogatories put in a 
manner, and under circumstances, which would seem cal- 
culated to intimidate so young a boy, in such a feeble state 
of body, as he musf have been at the time from want of food. 

In Gibney's case(ft), in which the twelve judges of 
Ireland, in 1822, held unanimously that the confession wad 
admissible, it was elicited by questions put by two consta- 
bles, in whose custody the prisoner then was on his way to 
gaol. One asked him, " Did you kill the child ?" the 
other, " Were you not a terrible man to do such a thing ?" 

(a) At the same Assizes at which Thornton's case was tried, 
Ho]royd, J. held, that the mere fact of a confession being made 
by a prisoner while in unlawful custody rendered it unavailing ; 
1 Lewin's, C. C. 49 ; Ackroyd and Warburton's case. In Thorn- 
ton's case, supposing the custody to have been illegal, the officer 
had a direct interest in eliciting a confession from the prisoner, 
to give him an excuse for the apprehension or detainer of the 
party. 

(b) Jebb's Crown and Presentment Cases before the twelve 
judges of Ireland, p. 15. 
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Both these questions were asked before the confession 
was made. The constables told him several times before 
he confessed, what a terrible offence he had committed — 
that it was a terrible thing for a man to murder his own 
child. 

In Upchurch's case(a), the confession was made in 
answer to questions put by the mistress of the prisoner : 
but this does not appear to have been considered an objec- 
tion to its admissibility in evidence, either by the pri- 
soner's counsel or by the learned judge, (Parke, J.) who 
tried the case. 

In Kerr's case(£), it appeared that a policeman had put 
questions to the prisoner, a female, and had given her no 
caution that her answers would be used in evidence against 
her. The confession was admitted, and the prisoner was 
found guilty. 

Parke, J. said, that there did not appear to have been 
anything improper in the conduct of the policeman; 
though, treating it as a general question, it was better that 
it should not be done, and that he would not, if placed in 
such a situation, put a question to a prisoner without a 
previous caution. The counsel, for the prisoner, although 
he animadverted in strong terms, when addressing the 
jury upon the impropriety of questions being so put by a 
policeman, and argued that the practice was objectionable, 
as the questions were put by persons for the most part 
uneducated, and at a time when the party, to whom they 
were put, was in a state of confusion and alarm at being 
charged with an act of felony, did not contend that the 
evidence was not strictly admissible, or that the court 
could reject it upon that ground. 

(a) I Mood. C. C. R. 465. 

(b) 8C. &P. 179. Central Criminal Court, November Session, 

1837. 
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In a recent case, upon one of the Irish CirciLit8(a), 
a case of the Queen against Patrick Hughes and Margaret 
Hughes was cited(i), as opposed to the law above sub- 
mitted. But the point decided in that case was only that 
the admission of the prisoner did not go to establish, 
that he was aware of the guilt of the person whom he 
was charged with harbouring at the time when that person 
remained in his house. The observations of the learned 
judge therefore, on the impropriety of an unauthorized 
person, without a previous caution, interrogating a prisoner 
with respect to his guilt or innocence, ought not, it would 
seem, to be cited as a decision upon the admissibility of a 
confession so obtained. Those remarks were extra-iudi- 
cial, and may, perhaps, be understood in the sense in 
which Parke, J., in the case last cited, expressed his 
disapproval of police officers questioning a prisoner 
without a previous caution; and the twelve judges, 
in Wilde's case, before cited, expressed their disapproba- 
tion of the manner in which the confession was obtained. 
So Lord Denman, C. J., in a recent case(c), speaking 
of magistrates, says : ^^ That before they receive a state- 
ment, they ought entirely to get rid of any impres^n 
that may have before been on the prisoner's mind, that 
the statement may be used for his own benefit." 

It may be proper that the police authorities should 
forbid the practice of questioning a prisoner by a* consta- 
ble ; and it might reasonably induce caution, and perhaps, 
suspicion, and a scrutinizing jealousy in jurors, in investi- 
gating the credit of a confession obtained by such person 
through such means; but the cases before the twelve 

(a) The Queen against Francis Haghes, Armagh Spring As- 
sizes^ 1842^ coram Crampton^ J. 

(b) Reported 1 Crawford & Dix. Circuit Cases, 115. coramj 
Doherty,C. J. 

(c) 8 C. & P. 621, Arnold's case. 



IN CRIMINAL CASES. 39 

« 

judges, both in England and Ireland, already cited, seem 
to establish that statements made in answer to questions 
put, without any caution, and by a person who has no 
authority to question a prisoner, are admissible in evidence. 
Their admissibility is a question of law — it is not for the 
jury, but only for the court(a). 

In a recent case upon one of the Irish Circuits(i), 
where a prisoner was indicted for knowingly having in 
his possession copies of certain pass-words of the Ribbon 
Societies, and a sub-inspector of police, who found the 
prisoner in custody in the police barrack, brought him 
to an out-house attached to the barrack and showed 
him the papers, and asked him whether he knew any 
thing about them — the statement of the prisoner was 
objected to, on the ground that it was in answer to an 
interrogatory put by an unauthorized person, and without 
any caution or warning. 

Burton, J., is reported to have refused to admit the 
evidence. 

It may be remarked that in this case none of the English 
authorities appear to have been brought before the atten- 
tion of that very learned and eminent judge. In a later 
case(c), where counsel for the prisoner objected to a police 
constable being asked what statement the prisoner made 
to him when in custody, as it appeared that such statement 
was in reply to questions asked by the constable, which 
he had no authority to ask, and was not justified in asking, 
this case and Margaret Hughes' case, already mentioned, 
were cited in support of this objection. The learned 

(a) See Nate's case, Chetwynd's Ed. of Bum's Justice, cited 
post. 

(h) The Queen against Devlin, 2 Crawford & Dix. C. C. 152, 
coram Burton, J., who consulted with Brady, C. B. 

(c) The Queen against Francis Hughes, coram Crampton, J. 
Armagh Spring Assizes, 1842. 
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judge (CramptoD, J.) said, ^Mie had frequently had occa- 
sion to decide this question ; and all these cases had been 
before him. The confession of a man, to be admitted, is 
not to be extorted by fear nor educed by flattery ; but 
where a prisoner voluntarily gives it, it may be received, 
whether the questions be put to him by an authorized or 
unauthorized person. Wherever the declaration is volun- 
tary he would receive it ; and that the doctrine in Wild's 
case was the true one(a). 

It appeared afterwards that the statement was made in 
presence of a magistrate to questions asked by the consta* 
ble, and that the magistrate expressly cautioned the pri- 
soner. It was therefore unnecessary to decide the ques- 
tion ; but the law, as stated by the learned judge, seems 
concurrent with the stream of authorities. 

In respect to confessions made to magistrates, the 
word '^ examination" in the act seems to imply, that the 
magistrate has a legal authority to put questions to the 
prisoner, as to the facts proved against him. 

The old act of Philip and Mary also required justices 
to take the examinations of prisoners. A cotemporary 
writer, Lambard, shows how the law was understood 
shortly after the statute was passed, as he contrasts its 
harshness with the mild spirit of the common law. When 
referring to that statute, he says : " there also you may 
see, if I am not deceived, the time when the examination 
of the felon himself was first warranted by our law : for, 
at the common law, his fault was not to be wrung out of 
himself, but rather to be proved by others"(^)« So 
Dalton, in his ' Country Justice*(c) says: " by the com- 

(a) MS. from the shorthand notes of John Adair, Esq., 
barrister at law, who reported the case for the Crown. 
(Jb) Eirenarcha, c. 21, 208. 
(c) Ed. 1635, folio, cap. Ill, p. 299. 
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mon law, nuttits se ipsum tenetur prodere : neither was a 
man's fault to be wrung out of himself, no, not by exami- 
nation only, but to be proved by others, until the statute 
of 2 & 3 Ph. & M. e. 10, gave authority to the justices 
of peace to examine the felon himself." 

In Rees's case (a), part of the prisoner's statement was 
made in answer to questions put to him by the magis- 
trates; but it was afterwards read over to him, and he 
said it was correct. 

Lord Denman, C. J., received the evidence notwith- 
standing the objection. 

In Bartlett's case (6), on an indictment for murder, the 
examination of the prisoner before the magistrate was 
objected to, on the ground that it appeared as if some 
parts of it were in answer to questions put by the magis- 
trate. 

Bolland, B., admitted the examination, saying, that it 
could not be rejected upon that ground. 

The prisoner was found guilty. 

So in an earlier case, the King against £llis(c), where 
part of the examination was elicited by questions put by 
the magistrate, and the prisoner's counsel objected to its 
admissibility, on this ground, and Wilson's case was 
cited(d), where Richards, C. B., was reported to have 
refused to admit an examination obtained in a similar 
manner, Littledale, J., admitted the evidence; and re- 
ferred to a case(^) in which Mr. Justice Holroyd had 
received it. 



(a) 7 C. & P. 569. (b) 7 C. & P. 832. 

(c) R. & M. 432, tried in 1826. {d) Holt's N. P. C.597. 
{e) At the Carlisle Spring Assizes, 1824, cited in Starkie on 
evidence. 
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SECTION IV. — A confession is admissible, although 
it is elicited in answer to a question which assumes the 
prisoner's guilt, or is obtained by artifice or deception. 

Thus in Thornton's case(a), a chief officer of police, 
by whose directions the prisoner had been apprehended, 
said to the prisoner in custody, that " from the &lsehoods 
he had told, and the prevarications he had. made, there 
was no doubt but that he had set the premises on fire ;" 
and after questioning him whether any person had been 
concerned with him, added, ^' he would not have told so 
many falsehoods if he had not been concerned in it;" and 
again asked ^^ whether any person had induced him to do 
it?" The prisoner then made a confession. 

Seven out of ten of the judges held that the confession 
was rightly received. 

In Burley's case(ft), the prisoner was told untruly, and 
as an artifice, when in gaol, that his accomplices were in 
custody. Upon hearing this, which was said to induce a 
confession, he confessed. The confession was admitted in 
evidence. 



(a) 1 Moody's Crown Cases Reserved, 28. 

{b) Cited in Phillips on Evidence, 427, as having been 
decided in Easter Term, 1818 ; mentioned also by Roscoe and by 
Starkie, 2, 23, (note M) Ed. 1824; 2, 13, (note 3,) Ed. 1842, 
who says the conviction was afterwards approved of by the judges. 
It was also held in this case, that where a confession is made with 
the view and under the hope of thereby being admitted king s 
evidence, and the party afterwards refuses to give evidence on the 
trial of his accomplices, he may be convicted upon such confes- 
sion. Starkie on Evidence, 2, 13, note 3, ed. 1842. 
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III another case before Littledale, J.(a), a constable, in 
order to extract a confession, assumed tlie prisoner's guilt, 
and asked her '^ how she came to poison her unde ?" The 
confession was received, and the prisoner was convicted. 

In Gibney s case(&), where the twelve judges of Ireland 
were unanimously of opinion that the confession was ad- 
missible, the expressions used by the constables to the 
prisoner, previous to the confession, seem to assume his 
guilt. One of them said, ^^ you must be a very unhappy 
boy to have murdered your own child, if it be the case.*' 
Another said, '^ were you not a terrible man to do such a 
thing. — What a terrible offence you have committed. — It 
is a terrible thing for a man to murder his own child." 

But in a recent case on one o£ the Irish circuits(c), 
where a police constable stated that he visited the prisoner 
in gaol after her committal ; that he cautioned her against 
saying any thing which might criminate herself, or be used 
for the purpose of convicting her ; and, that after having 
done so, he said to her, ^' how did so much of your blue 
come into the child's stomach ?" 

Bushe, C. J., refused to receive the confession in 
evidence. 

It does not appear that any one of the preceding cases 
was brought before the attention of the court in this case, 
nor upon what ground the evidence was rejected, whether 
because the answer was elicited by a question put by a 
constable, or on the ground that the question assumed the 
prisoners guilt. The learned judge is reported as having 



(a) Phillips on Evidence, 427. 

(6) Jebb s Crown and Presentment Cases^ 15^ already cited 
on a another point. 

fc) The Queen t». Doyle, coram Bushe, C. J. Carlow Spring 
Assizes, 1840. I Crawford & Dix. C. C. 396. 
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said, generally, that the prisoner's answer to this interro- 
gatory, put by the person and in the manner proved, was 
not admissible against her. 

^^ No prisoner, as Lord Denman, C. J. remarks in a late 
case(a), ought to be entrapped into making a statement;" 
but where the confession is voluntary, and after a distinct 
caution from the officer not to say any thing which may 
criminate, or be used for the purpose of conviction, it 
would seem that tliere is no inducement held out to the 
prisoner to confess himself untruly guilty, which is the 
test of the admissibility or inadmissibility of a confession. 

Mr. Phillips, in commenting upon a case, where evidence 
similar and stronger in degree was admitted(i), observes : 
^^ There was no reason to suppose, which is the main point 
to be considered, that the inducement held out was calcu- 
lated to make the confession an untrue one." 

(a) 8 C. & P. 622, Arnold s case. {b) Phill. 427. 
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SECTION V. — A confession is admissible although it 
does NOT appear that the prisoner was warned that what he 
said would be used against him, or although it appears that 
he was not so warned. 

As to the examination of a prisoner by a magistrate, 
the statute does not require that it should* appear upon the 
examination that the magistrate gave any caution to the 
witness, 9 Geo. IV. c. 54, s. 2(a); and if the prisoner has 
signed it, it is not necessary to produce, on the part of the 
prosecution, either the magistrate before whom it was 
taken, or the clerk who wrote it down, to state that a 
caution was given. Proof of the signature of the prisoner 
and of the magistrate is, strictly, sufficient(i). 

In Court's case(c) the magistrate before whom the 
examination was taken only said, he held out no 

{a) See also the form in Hayes' Digest of the Criminal 
Statute Law of Ireland, 259, £d. 1842. 

(b) Hope s case, 7 C. & P. 136, coram Vaughan and Patteson, 
Js. ; Taylor s case, ibid. 138, coram Patteson, J. ; Rees' case, ibid. 
569, coram Lord Denman, C. J. ; Foster's case, 7 C. & P. 148, 
coram Alderson, B. ; Pikesley's case, 9 C. & P. 124, coram 
Parke, B. See also what Abbot, C. J., says in Spencer's case, 1 
C. & P. 261, and 2 Russell 659, 2d Ed. In Foster's case, 7 C. & 
P. 149, Bosanquet, J., and Alderson, B., said, in reference to Lord 
Hale's doctrine, 2 P. C. 52, 284, that it could not be intended that 
the magistrate or his clerk must be called, on account of their 
office ; but that any one who could show that the examination was 
duly taken would be sufficient Parke, B;, in Pikesley's case, 9 
C. & P. 124, (Nov. 1839) says, in respect of depositions against 
a prisoner, " that in so serious a case" (the prisoner was indicted 
for an unnatural offence) '' it was very desirable the magistrate 
should be present, although, in point of law, it was not 
necessary." 

(c) 7 C. & P. 487. 
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inducement to the witness — he told him ^^ to be sure to tell 
the truth." Littledale, J., received it in evidence. 

So in confessions made to constables or others, it is not 
only unnecessary to prove, on the part of the prosecution, 
in order to render a confession admissible, that the prisoner 
was cautioned, or told that what he would say would be 
used in evidence against him ; but such confession, if 
voluntary and free, is admissible, although it appears that 
he was not cautioned. Thornton's case and Wilde s case 
before the judges, already cited, establish this. 

In Long*s case(a), where the constable, on taking the 
prisoner, told her that '^ the charges were made against 
her by the accessary, and that there was a serious oath 
against her that she had set fire to the ricks," whereupon 
the prisoner made a statement, it is evident, from the 
report of the case, that no caution was given. 

In Richard's case(d), a confession was received, made to 
a constable without any caution, whilst he had the prisoner, 
a girl of about fifteen years of age, in his custody, and 
was taking her to a meeting of the magistrates, although 
an inducement to confess had been held out to the prisoner 
on the preceding evening by the prosecutrix. 

In 6ibney*s case(c) it appeared that the constable, in 
answer to whose question the confession was elicited from 
the prisoner in custody, did not tell the prisoner that what 
he said he would give in evidence ; nor was he told the 
consequences of such confession ; and one of the consta- 
bles said, in his examination on the trial, that he believed 
the prisoner was not aware that it would be given in 
evidence against him ; but as neither threat nor hope was 



(a) 6 C. & P. 179. (b) 6 C. & P. 318. 

(c) Jebb's C. & P. cases^ decided by the twelve judges of Ire- 
land, 16, 17^ 18, 20, already cited on another point. 
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held out, the judges were unanimously of opinion that the 
confession was rightly received. 

In the case of the King against Magill(a), on an 
indictment for felony, the confession, taken by a magis- 
trate on an examination of the prisoner, was received, 
although the magistrate admitted he had not warned the 
prisoner of the legal consequences of making such 
statement So in Layer's case(b) it does not appear that 
any caution was given to the prisoner before the privy 
council. 

The practice of telling a prisoner not to say anything 
to criminate himself is not recognised by law. In a recent 
case(c) Lord Denman, C. J., says ^^ the frequent waminffs 
given to prisoners not to say anything that may criminate 
themselves renders it necessary for me to set right a pre- 
valent error on this subject." The proper course of pro- 
ceeding on the part of the magistrate is thus stated by 
Gurney, B., in a late case((2) : — To dissuade a prisoner 
from confessing is wrong. He ought to be told that his 
confession will not operate at all in his favor ; that he must 
not expect any favor because he makes a confession ; that 
if any one has told him it will be better for him to confess, 
or worse if he does not, he must pay no attention to it ; 
and that anything he says to criminate himself will be used 
as evidence against him on his trial. After that admoni- 
tion he ought to be left entirely to himself, whether he 
will make any statement or not ; but he ought not to be 
dissuaded from making a perfectly voluntary confession, 
because that is shutting up one of the sources of justice. 

(a) Macnally on Evidence^ 38, Trim Summer Assizes, 1799 
coram Chamberlain, J. This case is referred to in Phillips on 
Evidence. 

(b) 8 Mod. 89, 16 St. Trials, cited 2 Leach, 635. 

(c) 8 C. & P. 622, Arnold's case. 

(d) 5 C. & P. 312, Greene's case. 
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So in a later case Lord Denman, C. J. says, a prisoner is 
not to be entrapped into making a statement ; but when he 
is willing to make one, it is the duty of magistrates to 
receive it; but magistrates, before they do so, ought 
entirely to get rid of any impression that may have been 
before on the prisoner's mind that that statement may be 
used for his own benefit ; and the prisoner ought also to be 
told that what he thinks fit to say will be taken down, and 
may be used against him on his trial(a). 

An omission, however, in this respect, will not, as 
appears from the preceding cases, render a confession 
inadmissible(i). 

(a) 8 C. & P. 622. 

(6) It is remarked in respect of the law of evidence as 
administered in England and contrasted with that of other coun- 
tries^ that " those English justices of peace, who seem alarmed at 
the least chance of hearing truth from a culprit, and so earnestly 
entreat him to disclose nothing that can ever tend to bring guilt 
home to him, are rather to be admired for romantic generosity 
than for wisdom, or any beneficial consequences resulting from that 
conduct to the public. Innocence may be deprived of great ad- 
vantages if deterred from promptly telling its own unvarnished 
tale. To keep back full information is, in some events, nearly 
equivalent to confessing guilt ; and the warning, which prevents 
the story from being related at the earliest moment, may prevent 
it from producing at any time its just effect. But supposing that 
the culprit, eager for his release, should choose to commit himself 
by falsehoods, or betray real facts, which go to his conviction, we 
cannot conceive that any harm is done. Between the opposite 
methods of compulsive interrogation and an indiscriminate injunc- 
tion of silence, common sense suggests a middle course, which 
leaves the party to judge and act for himself. If he is blessed 
with self-command, and is in possession of the means of at once 
refuting his pursuers, why should his vindication be delayed ? 
But as he may be incompetent to do so, or unprovided with the 
necessary proofs, let him be calmly told by the magistrate that no 
unfair inference will be drawn from his reserving his defence for 
a more convenient season." — [Edinb* Rev. March, 1824.] 
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SECTION VI. — A confession is admissible, where it 
is induced by spiritual exhortation or persuasion to confess, 
not held out with any view of temporal benefit. 

The case of the King against Radford(a)seems at variance 
with this position. It appeared that a clergyman had 
prevailed on the prisoner to confess, by dwelEng on the 
heinousness of the crime with which he was charged, and 
the denunciations of scripture against it, without giving 
him any caution that his confession would be used in 
evidence against him. The learned judge refused to allow 
the clergyman to state the confession, saying, that he 
thought it dangerous after the confidence thus created, 
which would throw the prboner off his guard, and after 
the impression thus produced, to allow what he then said 
to be given in evidence against him. 

This case was decided on the Western Circuit ; but it is 
said, in argument, by a distinguished member of that 
circuit(i) that the case was not decided on the ground above 
stated, but that the learned judge thought it was, in 
that case, improper in the clergyman to violate the confi- 



(a) Coram Best, C. J. Exeter Summer Assizes^ 1823, cited, 
by Mr. Moody, (ex relatioi^e Coleridge) counsel for the prisoner, 
in Gilham's case before the judges, 1 Mood. C. C. R. 197. 

{b) The present Solicitor General, then Mr. FoUett, in argu- 
ment in support of the conviction in Gilham's case, 1 Mood 
C. C. R. 202. 
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dence reposed in him by the prisoner, and he expressed 
a strong opinion to that effect, and as the evidence 
was not wanted for the crown, it was not pressed, and the 
prisoner was convicted without it(a). 

It seems difficult to maintain this case on the groimd 
first above stated, that, because '^ a confidence is created" 
between the clergyman and the prisoner, and because the 
prisoner ^^ is thus thrown off his guard," his confession is not 
admissible in evidence. It has been held, that although a 
witness says to the prisoner, that the confession shall go 
no further(i), or even takes an oath that he will not 
mention what the prisoner says(c), and thus induces him 
to confess, this does not make the confession inadmissible, 
although a confidence is thus created in the mind of the 
prisoner, and he is thrown off his guard. 



(a) In the King against Sparkes, on an indictment for a 
capital offence, tried by Buller on the Northern Circuit, the 
prisoner, a Roman Catholic, had made a confession before a 
Protestant clergyman, which was admitted in evidence on the trial, 
and the prisoner was convicted and executed. This case is cited 
by Garrow in Dubarre against Livette, 1 Peake, N. P. C. 109, 
at Guildhall, 1791. Lord Kenyon, C. J., who tried the latter 
case, said that he should have paused before he admitted 
that evidence. In 3 C. & P. 519, Broad against Pitt, Best, C. J. 
said, that the privilege of not disclosing communications does 
not apply to clergymen; ''but," he added, "I, for one, will 
never compel a clergyman to disclose communications made 
to him by a prisoner ; but if he chooses to disclose them, I shall 
receive them in evidence.** This observation was, however, extra- 
judicial. The learned judge added further, " the case of pri- 
vilege does not apply to clergymen since the decision the other 
day in Gilham's case ;" Carr. Suppl. 61. Quere — ^Was ihu point 
decided in Gilham's case ? 1 M. C. C. R. 197. 

(&) 7 C. & P. 345, Thomas's case. 

(c) 6 C. & P. 373, Shaw's case. 
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The true question seems to be, does such confidence 
render it probable that the prisoner should be thus induced 
untruly to confess himself guilty of a crime of which he 
was innocent ? 

The object with which the law admits a confession in 
any case in evidence is to obtain truth. The only ground 
on which a confession is rejected is, that the circumstances 
under which it was obtained have a tendency to falsehood ; 
and therefore the object with which it is admitted, instead 
of being secured, is likely to be frustrated. If any hope 
or fear acts upon the mind of a prisoner, and induces him 
to make an untrue confession, such confession is more 
likely to defeat than to secure the ends of justice. But if 
a confession flows, in the language of the court in 
Warrickshall's case(a), ^^ from the strongest sense of guilt, 
it is admitted as proof of the crime to which it refers." It 
seems difficult to imagine that a man under spiritual con^- 
victions, and the influence of religious impressions 
would therefore confess himself guilty of a crime of which 
he was not guilty ; or that a man, under a strong sense of 
his spiritual relations with God, could hope to please God 
by a falsehood : that ^' a confidence created" between him 
and his pastor, or the ^' being thrown off his guard" by 
this confidence, should induce him — not to confess, 
{that it might naturally do if he were guilty) but induce 
him to confess falsely. Such spiritual convictions, or 
spiritual exhortations, seem, from the nature of religion, 
the most likely of all motives to produce truth. They 
are, therefore, of a class entirely different from those that 
exclude confessions. A confession is excluded because the 
motive which induces it is calculated to produce untruth — 



(a) I Leach, 263, case 131, ed. 1816. 
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because it is likely to lead to falsehood. If tomporal hopes 
exist, they may lead to falsehood. Spiritual hopes can 
lead to nothing but truth. 

A writer of character on the criminal law of Scotland 
observes, in reference to this subject (a), ^' if confessions 
are made to a g;aoler or magistrate in consequence of the 
exhortations of a clergyman, these are rightly received as 
evidence,because law cannot inquire into the conscientious 
motives which may influence a guilty man to unburden his 
conscience." The object of the rule relating to the ex- 
clusion of confessions, is to exclude all confessions which 
may have been procured by the prisoner being led to sup- 
pose that it will be better for him to admit himself to be 
guilty of an offence which he really never cominitted(i). 

Upon principle, therefore, it would seem that the opinion 
of the learned judge in Radford's case is not law ; but 
there is very high authority upon this question. The King 
against Gilham is the leading case(c). It is not accu- 
rately abstracted in any of the text-books, and is there- 
fore given here at some length. The prisoner was tried 
and convicted for murder. He had been examined as a 
witness at the inquest on Monday, and was examined 
before the mayor at several times. The day after he was 
^prehended, which was on Wednesday morning, several 
articles belonging to the person in whose house the prisoner 
and deceased had lived as servants were found in a room 
hired by the prisoner : and being opened in the town-hall, 
in presence of the prisoner, he went to the gaoler, and 
said — ^^ Well, they will hang me for this, I know ; but I 



(a) Alison on the Criminal Law of Scotland, 2, 586. 

(b) Per Littledale, J., 7 C. & P. 487. 

(c) 1 Moo. C. C. R. 187. A.D. 1828. 
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thank God I am innocent of the murder." The gaoler said 
to him—" Don't add lies to crime." On the following 
morning the gaoler said to the prisoner, who appeared very 
much distressed, that he should not be doing his duty if he 
did not tell him that it was his firm opinion that he was the 
man who did the deed. The prisoner clasped his hands 
together : the gaoler said, " It is done now, and cannot be 
helped." The prisoner said, " No; it cannot." 

The gaoler, after pointing out to the prisoner several 
passages in the Church of England prayer-book, particu- 
larly the opening sentences of the service, told him if he 
wished to have a spiritual adviser he would endeavor to get 
him one. After some conversation the prisoner expressed 
a wish to see the chaplain of the gaol. 

The chaplain asked him why he sent to him? The 
prisoner answered, to read and pray with him. The 
chaplain then explained to him the nature of true repent- 
ance, and that it was not a mere acknowledgment of sin, 
but a deep search into ourselves, and when we found our- 
selves defaulters, to confess the same before God. He 
told him also that before God it would be better for him to 
confess his sins. 

On his examination as a witness in the case he said that 
he mentioned " befyre God** every time he used the word 
" confessing." 

He also told him that, next to confessing before God, a 
most important part of the duty of repentance was to 
repair, by all means in his power, the injuries he had done 
to his fellow-creatures, andany injury done to laws of his 
country. These matters were urged upon religious con- 
siderations, and on assurance that such confessions would 
be of spiritual benefit, and would tend to the acceptance 
of the prisoner with God. 

As he read part of the communion service to the pri- 
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soner, who seemed extremely agitated, he thought that the 
prisoner was on the point of making some immediate com- 
munication to him, and asked him if he would send for the 
gaoler, meaning it with a view of the prisoner making a 
communication to the gaoler, because he considered he had 
made a great impression on the prisoner. He told the 
prisoner that while any thing was pressmg on his mmd no 
services of Im would afford him real comfort; that he did 
not wish him to confess to him, but to bear in mind the 
subject on which he had talked and read. 

In the second interview on the same day the prisoner 
alluded to the murder, when the chaplain entreated him, if 
he knew himself guilty, to avail himself, by the means of 
general repentance and fiuth in Christ, to be reconciled 
with God. At one time, during this interview, he told him 
that his fear, which he had expressed to the prisoner in the 
morning, respecting his participation in the dreadful deed, 
was fully confirmed ; and that while he was in that state of 
mind he could not afford him consolation by prayer. 

The first interview lasted about two hours ; the second 
about an hour and a quarter. 

Both interviews were upon a Friday. The gaoler then 
saw the prisoner and told him what had passed between him- 
self and the prisoner's wife, and that he was perfectly 
satisfied what he (the gaoler) said in the morning was 
correct. The prisoner then said he would tell the gaoler 
all about it. The gaoler said, ^^ Don't tell me any thing, 
but what you would wish the mayor and magistrates to 
know, for whatever you tell me I must inform them of." 

The prisoner made a confession, and said he wished it to 
be communicated to the magistrates; and said he had 
endeavored to make up his mind to confess before, and had 
a great mind on Monday. He requested that the mayor 
should come, and hear what he had to say. 
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The mayor came next morning, and said to him, 
<^ Before you say anything I think it necessary to apprise 
you, as I have done several times during your examination, 
that it will probably be given in evidence against you. You 
are, therefore, to exercise your own discretion, and say 
little, or nothing, as you may think best ; and if you have 
changed your mind since you sent to me, and do not choose 
to say any thing, I will retire*'* The prisoner confessed, 
and subsequently made confessions to other officers. 

The learned judge, Littledale, J., received the confes- 
sions, but as he thought the point as to these confessions 
was new, he reserved it for the opinion of the twelve 
judges. 

The case came before the judges in Easter Term, 1828, 
and was very ably argued on both sides, by Mr. Moody 
for the prisoner, and by the present solicitor-general (then 
Mr. FoUett) for the prosecution. All the judges were 
present, except HuUock, B. They were unanimously of 
opinion that the confessions were properly received. The 
prisoner was afterwards executed. 

It was contended, on the part of the prosecution, at the 
trial, that even supposing that the confession made to the 
gaoler, immediately after the chaplain's interview with the 
prisoner, was not receivable in evidence, still that the con- 
fession made to the mayor was receivable, inasmuch as the 
mayor expressly cautioned him. 

The learned judge, however, was not influenced by 
this circumstance in receiving the confessions. Indeed 
it could not have been a ground for receiving aU the 
confessions. 

He said that after what the chaplain had said to the pri- 
soner, nothing which the mayor said could do away with 
the effect that had been produced in the. prisoner's mind, 
and that it differed from those cases where, (a confession 
having been made under circumstances which prevented its 
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being received in evidence,) if a magistrate has cautioned 
a prisoner not to say any thing against himself, a subse- 
quent confession, made before a magistrate, has been 
admitted in evidence. 

Besides, the learned judge reserved the question, 
<^ because the point as to these confessions was new," a 
remark which would not have applied if the circumstance 
of the caution by the magistrate had formed any part of 
the question reserved. 

In the argument before the judges also, the counsel for 
the prosecution alluded so slightly to that circumstance, that 
the counsel for the prisoner, in reply, did not address 
his arguments at all to it 

The learned counsel who argued on behalf of the pri- 
soner before the judges is also the reporter of the case, 
and the marginal note, in which he embodies what he con- 
sidered the substance and the grounds of the decision, is 
this : — ^^ A confession, made iu consequence of persuasion 
by a clergjrman, not with any view of temporal benefit, is 
admissible.** 

This case, therefore, seems an express decision of very 
high authority, that a confession, made in consequence 
of spiritual exhortation or persuasion to confess, unaccom- 
panied by any promise, and not held out with any view of 
temporal benefit, is admissible in evidence against a 
prisoner. 

An earlier case, which ako came before the twelve 
judges, illustrates the same principle. In Sarah Nute*s 
case(a), the prisoner s mistress, whose out-house had been 
set on fire, pressed her to confess, and told her, amongst 
other things, that God would forgive her. She confessed. 



(a) Clietwynd's Suppl. to Burn, 101, decided in 1800, and 
cited as MS. C. C. R. 
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The next day another person told her, her mistress said she 
had confessed, and drew from her a second confession. 

The judge (Lord Eldon) and the jury were of opinion, 
that the first confession was made under a hope of temporal 
favor, and that the second was made under the influence of 
having made the first. On a case reserved, the judges 
held that those points were not for the jury, but that if the 
learned judge agreed with the jury, the confessions were 
receivable; but many of them thought the expressions 
were not calculated to raise hope of favor here, and if not, 
the coT^essions were evidence* 

In Gibney's case(a), before the twelve judges of Ire- 
land in 1822, it was held unanimously that although a 
confession should not be received in evidence, if any 
threats or intimidation has been held out, the fear 
must be of a temporal nature ; that in this case there 
was no such threat or intimidation, nor any fear of a 
temporal nature produced: any terror that might have 
been excited was as to what might happen in the next 
world. The expressions used by the constables were — 
" You must be a very unhappy boy to have murdered 
your own child, if it be the case ?" " Were you not a 
terrible man to do such a thing ?" These expressions were 
used before the prisoner confessed. There* was a great 
cry of the people about him at the time. One person was 



(a) Jebb's Crown and Presentment Cases^ cited ante. Upon 
this subject it is remarked by a writer on Scotch Criminal Law 
already quoted^ that in an old case, a minister of religion was 
examined as to a confession made in his presence, and that of 
two bailies of the borough, and that there is nothing exception- 
able in the admission of such testimony, if he heard the confession 
** tanquam quilibet;** that is, if he heard it as an ordinary 
acquaintance or by-stander, and not in the confidence and under 
the seal of religious duty. But our law utterly disowns any 
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anxious the prisoner should touch the body, it being a 
popukir opinion that if the murderer touches the body of 
the deceased it will bleed. 



attempt to make a clergyman of any religious persuasion whatever^ 
divulge any confessions made to him in the course of religious 
visits^ or for the sake of spiritual consolation^ as subversive of 
the great object of punishment^ the reformation and improvement 
of the ofiender. (Alison C.L. S.) 
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SECTION VII. — A confession is admissible in evi- 
dence made to one in authority, although the prisoner was 
immediately before such confession, in the custody of 
another person, not produced; and although it is not 
shown that such person did not hold out a threat or 
inducement. 

The rule has been stated thus : ^^ for the purpose of 
introducing a confession in evidence, it is unnecessary, in 
general, to do more than negative any promise or induce- 
ment held out by the person to whom the promise was 
made (a).*' 

In Clewe's case(j^), it appeared thut the prisoner had 
an interview with a magistrate, and subsequently with 
the coroner. The coroner's clerk was produced, who 
proved that the prisoner was duly cautioned by the coro- 
ner. It was objected by counsel that the magistrate 
might, at the previous interview, have told the prisoner it 
was better for him to confess, and that therefore the magis- 
trate ought to be called on the part of the prosecution. 

Littledale, J. said, it would be fair in the prosecutors to 
call him ; but that he would not compel them to do so. 
He was called by the prisoner and the confession was then 
admitted. 

In Gibney's case, before the twelve judges of Ireland(e), 
the constable, to whom the confession was made, stated 



(a) PhiU. Ev. 430. (6) 4 C. & P. 223. 

(c) Jebb's Crown and Presentment Cases^ cited ante. 
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at the trial, that before the prisoner confessed, the 
son of the prisoner's master had taken the prisoner 
aside and held some conversation with him. This person 
was not produced. It also appeared that the prisoner had 
been with a magistrate before the witness received him 
under a committal. That witness had found him in cus- 
tody with that magistrate. The magistrate was not 
produced* 

If, however, there be any probable ground to suspect 
collusion in obtaining the confession, such a suspicion, it 
is said, ought, in the first instance, to be removed(a). 

Thus in Swatkin's case{b), a constable was called to 
state a confession made to him by the prisoner. He said 
that he went into a room in a public-house, where he found 
the prisoner in the custody of another constable, and that 
as soon as he (the witness) went into the room, the other 
constable left it. It did not appear why he went into the 
room, or why the other constable went out ; but imme- 
diately after the latter went out the prisoner made the 
confession. Patteson, J. said, that under these circum- 
stances, and it appearing that the prisoner, after one 
constable left the room, at once began to make the state- 
ment to the other ; and as the witness did not caution the 
prisoner, that it would be unsafe to receive such evidence, 
and would lead to collusion between constables. Another 
witness was called, and stated that the prisoner was not in 
custody under a charge against him ; but that he and the 
other servants of the prosecutor having gone to be exa- 
mined as witnesses, the prisoner attempted to run away, 
when the constable caught him and detained him as an 
unwilling witness ; and it appearing that the party was not 
then under any charge, the learned judge received the 

(a) Phillips, 430. (ft) 4 C & P. 550. 
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statement in evidence without requiring the prosecutor to 
call the other constable(a). 



(a) In a recent case on one of the Irish Circuits this question 
appears to have been raised^ but was not decided. A constable 
stated he arrested the prisoner, and told him that any statement 
or admission would probably be made use of against him. He 
then left him in the custody of another constable, who alone 
remained with the prisoner during the night. On the following 
morning the prisoner made a statement to the witness. The other 
constable was not produced ; and counsel for the prisoner objected 
on that ground to the statement being given in evidence. 

Bally J; said, he would not go the length of saying that the 
statement would not be evidence, but that, in his opinion, such 
evidence was not, under the circumstances, free from objection ; 
and he recommended it to the crown counsel to endeavour to 
establish the case by other means. 2 C. & D. C. C. 63. The 
Queen t^. Courtnay, Munster Circuit, 1840. 
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SECTION VIII. — A statement, not compulsory, made 
by a party, not at the time a prisoner under a criminal 
charge, is admissible in evidence against him, although it 
is made upon oath. 

There are conflicting opinions of judges at nisi prius on 
this point, but the proposition appears to be established by 
high authority. 

The principle seems to be, that the party, in his capacity 
as a witness, might refuse to answer any question that has 
a tendency to expose him to a criminal charge; any 
statement therefore which he makes in such character 
is a free and voluntary statement, and is receivable in 
evidence. 

In Wheater's case(a), on an indictment for forging a bill 
of exchange, depositions of the prisoner had been taken 
upon oath before commissioners of bankruptcy after the 
prisoner had been charged before the mayor with forging 
the same bill. The question was, whether these depo- 
sitions, being upon oath, were admissible against him. 
The case was tried by Coleridge, J., who admitted the 
depositions, but reserved the question for the judges. 
It was argued before the judges, when all present, except 
Abinger, C. B., and Littledale J., held that the evidence 
was admissible. 

A difference of opinion existed on this point, as may 
be gathered from the following cases. 



(a) 2 Moody s C. C. R. 45 ; it is also mentioned, 2 Lewin, 
C.C. 157; and in a note to Owens case, 9 C. & P. 240. see 
Stockfleth <;. Detastet, 4. camp. 10. 
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In a recent case(a) the prisoners had each made and 
signed statements on oath, as witnesses at the inquest, and 
whilst they were in custody as witnesses. These state- 
ments were offered in evidence on the part of the 
prosecution. Wheater's case was not cited, but Wheeley's 
ca&e(b) was referred to on the part of the prisoner, where 
Alderson, B., was said to have rejected evidence taken 
at the inquest, under similar circumstances* Williams, J., 
received the evidence, stating he was aware that Alderson, 
B., had rejected it, but that there was since a reaction of 
opinion on the point. He offered however to reserve the 
question, if it should become necessary. 

It may be observed that Alderson, B., who tried Wheeley's 
case, appears to have been in the next court at this time, 
and Williams, J., had consulted with him in an earlier 
part of the case. The case went no further, as the pri- 
soners were acquitted. 

In Merceron's ca8e(c), where a magistrate was indicted 
for a misdemeanor, for misconduct in his office, a statement 
made by him, upon an examination before a committee of 
the house of commons, was held admissible against him. 
It was objected that the statement was compulsory, and 
that he would have been subject to a contempt if he had 
declined to answer. 

It ought to be observed, though it is not noticed by Mr. 
Starkie in his work on evidence, where this case is 
cited, that when it was mentioned before the judges, in 
Gilham s case(<2), as having been decided by Abbot, C. J., 



(a) The Queen against Owen^ Ellis, and Thomas, on an in- 
dictment for rape and murder, coram Williams, J. 9 C. & P. 83. 
Oxford Circuit Summer Assizes, 1839. 

(b) 8 C. & P. 250. 

(c) 2 Stark. N.P. C. 366 ; 2 Starkie on Evidence, 39, in a note. 
{d) 1 Mood. C. C. R. 203. 
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that learned judge observed, that he thought there must 
be some mistake, and that the evidence must have been 
given without oath, and before a committee of inquiry, 
where the witness would not be bound to answer. 

In Tubby's case(a) it was proposed to read an affidavit 
made by the prisoner at a time when he was not under any 
suspicion. It was objected to on the ground that a prisoner 
should not be sworn. 

Vaughan, J., said he had no doubt that it was evidence, 
as no suspicion attached to the party at the time. << Th^ 
question is, is it the statement of a prisoner upon oath ? 
Clearly it is not, for he was not a prisoner at the time that 
he made it** 

The counsel for the prosecution having read the paper, 
found it contained nothing material, and withdrew it; 
there was, therefore, no decision in the case. 

In Wheater's case, already mentioned, Tubby's case was 
referred to, when Vaughan, B., who tried it, observed — 
<^What reason is there for saying that there was any 
restraint in that case on the person making the 
statement ?' and counsel, in arguing Wheater'sTcase, in 
the presence of the same learned judge, said that the 
ground on which the evidence was admitted in Tubby's 
case was, that at the time of making the statement the 
prisoner was not under suspicion. 

Britten's case{b) has been cited by text writers as if it 
were a decision that conflicted with the proposition above. 
In the last edition of Mr. Roscoe's work on the law of 
evidence in criminal cases, it is said that ^'Patteson, J., and 
Alderson, J., are reported to have held that the balance- 



(a) 5 C. & P. 530. 

(i) 1 Mood. & Rob. 299, coram Patteson, J. Winchester 
Summer Assizes, 1833. 
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sheet of a bankrupt, given on oath, under his commission, 
is not admissible against him on a criminal charge for 
concealing his effects ;" and Britton's case, 1 Moody & R. 
297, is referred to in support of this proposition. So Mr. 
Phillips, referring to the same case, says, '^ it has been 
held that the examination of a bankrupt, taken upon oath, 
before commissioners, is not receivable in evidence"(a). 
But on referring to that case it will appear that there was 
no decision to that effect. The bankrupt was indicted for not 
disclosing his effects under the commission — for not 
delivering them over and for concealing them. It was 
endeavored, but ineffectually, to prove the petitioning 
creditor's debt; and it was then proposed to offer, in 
evidence, the traverser s balance-sheet, on the file of pro- 
ceedings signed by him. It was offered as an admission, 
by the traverser, of the existence of the debt therein 
stated. It was objected, that the proceedings under 
the commission, of which the signing and filing of this 
balance-sheet was part, could not, in any way, be given 
in evidence to affect the traverser, until the validity of 
the commission was established. 

A further objection was made by counsel, that the 
balance-sheet, having been given in upon oath, and the 
defendant's examination being compulsory, could not be 
brought forward to affect him criminally, as it was obtained 
from him under a sort of duress. The King v. Merceron, 
2 Stark, C. 366, was cited on the part of the prosecution, 
in answer to this argument. 

Patteson, J. consulted with Alderson, J., and said, he 
was clearly of opinion that the balance-sheet could not 
be evidence against the traverser, to prove the petitioning 
creditor's debt. 



(a) PhUl. Ev. 424, 8th edition. 

F 
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Thus, as above reported, the learned judges do not 
appear even to have expressed an opinion, much less to 
have ''held" that a balance-sheet given in by the bank- 
rupt, is not admissible against him, on the ground that it 
is given in upon oath ; and, accordingly, in a very recent 
case (a), when Britton's aise was cited before the learned 
judge who tried it, he took the opportunity of saying that 
the ground of that decision was, that the balance-sheet 
could not be given in evidence unless there was a valid 
commission ; and, therefore^ the balance-sheet being part 
of the proceedings, could not be put in evidence to prove 
the petitioning creditor's debt, as a part of the commission. 

In Owen's case, on an indictment for murder(j^), it was 
proposed, on the part of the prosecution, to give in 
evidence the depositions of the prisoners taken on oath, 
at the coroner's inquest, held on the body of the deceased, 
and whilst the prisoners were in custody as witnesses. It 
was stated to Gurney, B., who tried the case, that they 
had been admitted on the previous trial of these prisoners 
by Williams, J.(c). The learned judge is reported to have 
said, that if the evidence were necessary, and if it is doubt- 
ful whether it be receivable in a criminal case, he would 
receive it, because that is the only way to have the point 
considered by the judges, but that he was not aware of any 
instance in which an examination upon oath, before a 
coroner or a magistrate, had been admitted against the 



(a) Wheater's case before the judges^ 2 Moody, C. C. R. 45, 
already mentioned. 

(b) 9 C. & P. 239. Oxford Circuit Spring Assizes, 1840. 
The prisoners had been tried and acquitted at the previous Assizes 
before Williams, J., as already cited, for committing a rape upon 
the same person. 

(c) 9 C. & P. 83. 
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person making it ; and that depositions before magistrates, 
made by prisoners on oath, had been uniformly rejected. 
After referring to a case before Coleridge, J., where 
depositions before a commissioner of bankrupt were read 
in evidence against the prisoner(a), he added ^' I con- 
fess that I do not, on principle, see the distinction between 
that and some of the other cases. Still I am of opinion 
that, in the present case, I ought to reject the evidence." 

In Lewis's C3se(p)j similar evidence was rejected, 
under the following circumstances. It appeared that 
on the day, on which the prisoner was committed, she 
and several others were examined on oath, there being at 
first no specific charge against any person, but, on the 
conclusion of the examination, the prisoner was committed 
for trial. It was proposed on the part of the prosecution, 
to read the examination. 

Gumey, B., refused to let it be put in, being made by 
the prisoner at the same time as the depositions, on which 
she was eventually committed, such examination not 
being, in his opinion, perfectly voluntary. 

So in Davis's case(c), where the prisoners, father and 
daughter, were indicted for receiving stolen goods, it 
appeared that the daughter had been a witness before the 
magistrate, and it was proposed to ask what she said there, 
in the presence of her father — the same learned judge 
refused to admit in evidence anything she said before the 
magistrate, where she was a witness ; as, after having been 
a Mritness, she was made a prisoner. 

These three cases were all, except the first, previous to 
Wheater's case ; and from the manner in which the learned 



(a) Wheater's case, 2 Lewins^ C. C. 157, ante, confirmed after 
argument by the judges. 

(b) 6 C. & P. 161. (c) 6 C. & P. 177. 

F 2 
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Baron alludes to that case, as being decided by Coleridge, J., 
it would seem that he did not advert, at the time, to the 
circumstance that it was afterwards confirmed, upon argu- 
ment, by the judges. The case of the King against 
Merceron (ante) does not appear to have been cited in 
any of the three cases; and although in one of the 
cases Wheeley's case was cited, where Alderson, B., 
had refused to receive in evidence the prisoner's deposi- 
tions made at the inquest and whilst he was in custody, 
the court was not informed that Alderson, B., had changed 
his opinion upon that point, as stated in Owen's case(a). 
It may be observed, with respect to these three cases, 
that at the time when the depositions were taken, the 
prisoners were not under charge, as prisoners, of any 
crime. They were brought forward, though in custody, 
only as witnesses. As such, they might have refused to 
answer any question, having a tendency to expose them 
to a criminal charge. The principle of these decisions 
has therefore been questioned (&). They appear irrecon- 
cileable with the decision of the judges already mentioned, 
and with the opinions of other learned judges in the cases 
before cited. 



(a) 9 C. & P. 86, ante 63. (b) See Phill. Ev. 425. 
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SECTION IX. — Where a confession has been obtained, 
or inducement been held out under circumstances which 
would render a confession inadmissible, a confession sub- 
sequently made is not admissible in evidence, unless, from 
the length of time intervening, from proper warning of the 
consequences, or from other circumstances, there is reason 
to presume that the hope or fear which influenced the first 
confession is dispelled(a). 

The rule is laid down in a well-known work on evidence, 
thus : — " Where a confession has once been induced by 
such means (that is, by any threat or promise) all subse- 
quent admissions of the same or the like facts must be 
rejected, for they may have resulted from the same 
influence"(A). The cases, however, do not support this 
proposition, and it has been thus qualified : — " Where 
a confession has once been induced by such means all 
subsequent admission of the same, or of the like facts, 
must be rejected, if they have resulted from the same 
influence"(c). 

In Sherrington's case(c/) the overseer of a colliery, at 
which the prisoner worked, said to him, ^' there is no 
doubt thou wilt be found guilty ; it will be better for you 
if you will confess." A constable then came in, and said 

(a) The rule is adopted by the court almost in these terms 
iu an American case^ the State against Guild, 5 Ualsted^ 163, 
179, 181. 

(h) Starkie on Evidence, Ed. 1824, pt. 4, p. 49. 

(c) Starkie on Evidence, ed. 1842, p. 36. See also the edition 
of 1833. 

(d) 2 Lew. C. C. 123. Liverpool Spring Assizes, 1838. 



^^^^^f^V^^M^IS^^^H^H 
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to the overseer, in a tone loud enough for the prisoner to 
hear, " Do not make him any promises." The prisoner 
then confessed. 

The overseer, about ten minutes afterwards, delivered 
the prisoner to the constable of the township. The con- 
stable said, when he took the prisoner to bis house, ^' I 
believe Sherrington has murdered a man in a brutal 
manner?" The wife and brother of the prisoner were 
present, and said, " What made thee go near the cabin ?" 
The prisoner again confessed. The constable used neither 
threat nor promise, but did not caution the prisoner. It 
was about five minutes after he received the prisoner into 
his charge that he made the statement. He was not aware 
that the overseer had held out an inducement The over- 
seer was not present when the statement was made. 

Patteson, J., refused to receive the confession in evi- 
dence. As to the first confession, he held that the con- 
stable ought to have done something to remove the 
impression from the prisoner's mind : and that as to the 
second, there ought to be strong evidence to show that the 
impression under which the first confession was made was 
afterwards removed, before the second confession could be 
received. 

The prisoner must be considered to have made the second 
confession under the same influence as he made the first, 
the interval of time being too short to allow of the sup- 
position that it was the result of reflection and voluntary 
determination. 

So where the person to whom the confession is made is 
a person in inferior authority. Thus in the case of the 
King against Cooper and Wicks(a), the committing magis- 
trate told the prisoner. Cooper, whose confession it was 

(a) 5 C. & P. 536. 
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proposed to give in evidence, that ^' if he would make a 
disclosure he would do all that he could for him." After 
he was committed, he made a statement to the turnkey of 
the gaol, who held out no inducement to him but did not 
give him any caution not to confess. 

Parke, J., would not receive the statement after what 
the committing magistrate said to the prisoner, more 
especially as the turnkey did not give him any caution. 

In Bell's case(a) a confession had been obtained from 
the prisoner after his apprehension by his master, and 
also a magistrate, by menaces and promises. " When 
the prisoner was in gaol, the witness, who was also a magis- 
trate, went to him, and the prisoner in his presence signed 
a written confession. 

It does not appear that he was cautioned, nor what 
length of time had elapsed after the former confession. 
The witness stated that he believed the written confession, 
taken by him from the prisoner, was given in consequence 
of the impressions previously made on his mind by his 
master. The evidence was rejected. 

In Richard's case(i^), on an indictment for administering 
poison to the prosecutrix, prisoner's mistress, the latter 
said to the prisoner, a girl of about fifteen years of age, that 
if she did not tell all about it that night, the constable 
would be sent for next morning to take her to Stourbridge, 
meaning before the magistrates. The prisoner then made 
a statement. Next morning the constable was sent for, 
and as he was taking the prisoner to the magistrates at 
Stourbridge, the prisoner, without any inducement having 
been held out by the constable, made a statement to him. 

(a) Cited from a MS. case — IVIacnally on Evidence, 43 — coram 
Lord Kilwardin, C. J. and Carleton, C. J., C. P. Mullingar 
Spring Assizes, 1800. 

{b) 5C. &P. 318. 
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The prisoner's counsel objected to this being receive 
in evidence, as the inducement held out by the prosiecu- 
trix must be taken to have continued. 

Bosiinquet, J., received it, and held that, as the induce- 
ment was, that if she confessed she would not be taken 
before the magistrates; and as the prisoner must have 
known, when she made this statement, that the constable 
was taking her to the magistrates, the inducement was 
at an end. 

This is a strong case. It would seem not improbable 
that the- girl was induced to make the statement from the 
hope that she would thus escape from being taken before 
the magistrates, her mistress having told her the preceding 
evening that if she did not then tell all about it she would 
be sent to the magistrates by a constable, who was accord- 
ingly sent for on the next morning. 

Where a caution is given by a person in equal or supe- 
rior authority, the influence is generally considered to 
have ceased. Thus, in Lingate's case(a), where the prisoner, 
on being taken into custody, was told by one who came to 
assist the constable, that it would be better for him to 
confess, but the committing magistrate cautioned him 
frequently on the following day to say nothing against 
himself. Bayley, J., held that the confession was clearly 
admissible. 

So in Hosier's case(A), which came before the twelve 
judges, a constable told the prisoner he might do himself 
good by confessing: but the magistrate being asked by 
the prisoner said he could not say it would be any 
benefit. Whereupon the prisoner declined confessing, 
but confessed afterwards to another constable on his way 



(a) Phillips, 431, decided in 1815. 
(6) Phill. 431, MS. decided in 1821. 
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to prison, and again in prison to another magistrate. 
The judges were unanimously of opinion, that the 
•confessions were admissible, on the ground that the 
magistrate's answer was sufficient to efiace any previous 
expectation. 

So where the prosecutor suggested to the prisoner, that 
he had better speak out, but the magistrate immediately 
checked him and desired the prisoners not to regard him, 
but to say what was proper(a). 

So where an inducement was held out by a magistrate, 
who was also a clergyman, but the prisoner was cautioned 
by the coroner, and a letter from the scretary of state 
refusing mercy was communicated to the prisoner by the 
magistrate (&). 

In the case of Martin Bryan(c), it appeared that the 
prisoner said to a magistrate, when in custody, that he 
wished to see his priest. The priest on his examination 
admitted, that observing that the prisoner appeared greatly 
agitated he said to him, ^^ the evidence at the inquest was 
so clear against you, there can be no doubt you are the 
guilty man." The prisoner then stated something to the 
witness, who thereupon asked the prisoner, whether he had 
any objection to state to the magistrate what he had stated 
to him ? The prisoner said he had not, and the magistrate 
being called in, the prisoner repeated in his presence 
what he had stated to the priest. 

It was objected, that this could not be received in 
evidence under the foregoing circumstances((i), whereupon 

(a) Edwards' case^ cited Phillips on Evidence^ 431, 8tb edition. 

(b) Clewes* case, 4 C. & P. 225, coram Littledale, J. 

(c) Jebb's Crown and Presentment Cases before the twelve 
judges of Ireland, 157. The case was tried before Johnson, J., 
at the Wexford Spring Assizes in 1834. 

(d) Quere ? — See Gilham s case, ante. It does not appear 
that the priest held out any inducement. 



74 ADMISSIBILITY OF CONFESSIONS 

the counsel for the crown called the magistrate again, who 
stated, that on the evening of the day on which he had the 
aforesaid interview with the prisoner, he again saw the 
prisoner, and cautioned him not to say anything to him 
or the police to criminate himself. The magistrate was 
then allowed to state what the prisoner said to him on 
this occasion, which appeared to be in every respect the 
same as what he had stated in the previous interview. The 
prisoner was convicted. The execution of the sentence was 
respited, and the opinion of the eleven judges (Joy, C.B., 
being absent) unanimously held, that the conviction was 
right. 

In Howe s case(a), the prisoner confessed to two constables 
who apprehended him, and told him that ^^ two others had 
split, and he might as well ; and that, if he told all, he 
would be acquitted." The magistrate, hearing the prisoner 
state, in presence of the constables, that they had held out 
this inducement, which the constables did not deny, told 
the prisoner that he need not say anything unless he 
pleased ; that his confession would do him no good, that 
he would be committed to prison to take his trial. The 
prisoner's counsel objected to the confession, made to 
the magistrate, being received, as he did not seem to 
have gone to the full extent of telling the prisoner that his 
former confession would have no effect, and that the law 
would presume, that the confession before the magistrate 
was a continuation of the former confession, extorted by 
the constables; that the statement of the constables acting 
upon his mind, he would naturally imagine, that it was then 
too late to retract. 2 Russ. 648, and Sarah Nute s case were 
referred to. Denman, C. J., received the evidence, it 
not appearing to him that this statement did result from 



(a) 6 C. & P. 404. 
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the same influence as the first, or that the cases cited 
carried the principle any farther. The prisoner was 
acquitted. 

NOTE. 

It is said (Phillips^ 430, referring to Howe s case) that 
" it does not appear to have been decided in England 
whether generally a caution by a person will make a confession 
to him admissible, notwithstanding a previous inducement by 
himself." 

This question seems to have been raised and decided in an 
American case, the circumstances of which were these : a 
magistrate told the prisoner's wife " that if what she said to him 
was true, her husband had better confess. He held out no induce- 
ment to fear or favor, other than was implied in these words. The 
prisoner was then in custody, but not in the room in which the 
magistrate used these words. The wife then asked the witness 
Can we put confidence in him ? Witness said, ' You may con- 
fide in the magistrate.' On the next morning the same magistrate 
took the examination of the prisoner, and told him that nothing 
he had said before should induce him to expect any favor; but 
that he (the magistrate) had all the facts, and it would be better 
to tell them truly, for if he did not he would detect him in a false- 
hood. He then examined him in the usual manner. The 
court held, that the confession was, under these circumstances, 
inadmissible — that this was holding out an expectation of 
favor, inconsistent with the free and voluntary spirit in which a 
confession should be made — that the mind of the prisoner was 
unduly influenced by what was said to him ; and that it did not 
alter the case, that the examination was not taken until the next 
morning — that the influence continued to exist throughout the 
night, and could not be fairly supposed to be removed by what was 
said to him at that time. This was given as the judgment of the 
court, which, from the languag eused in the report, seems to have 
consisted of more judges than one. It may be questioned whether 
this case could be followed in England consistently with the 
principle of the cases already cited. Wheeler's Reports of Cri- 
minal Law Cases, New York, 1823, I. 67, the People against 
Robeitson and Ferris. 
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It is Stated in Mr. Phillips' work on Evidence^ (p. 430 ) that " where 
an inducement has heen held out hy a prosecutor, or hy a person 
in authority, it would seem, in general, that a subsequent con- 
fession to such persons would not be receivable/* The learned 
writer cites in support of this proposition, Nute's case and Sexton's 
case, and 2 East. P. C. 658 : but in Nute's case, as reported in 
Russell, the confession tendered in evidence was made to another, 
and not to the same person who held out the inducement, and to 
whom the first confession had been made. The jury rejected it, 
being of opinion that it was under the influence of having made 
the first confession. The passage cited from East, states generally, 
that " where a prisoner has been once induced to confess, upon a 
promise or threat, it is the common practice to reject any subse- 
quent confession of the same, or like facts, though at a subsequent 
time." No distinction appears to be made here between a confes- 
sion to the same person who holds out the inducement and a con- 
fession to another person. So in Sexton's case, the confession, 
which Best, J., refused to receive, was not made to the officer 
who held out the inducement, but subsequently to a magistrate, a 
third person, in the presence of the officer. Best, J., said in that 
case, that if the magistrate had told the prisoner that what he had 
already said to the officer, could not be given in evidence against 
him, that his statement to the magistrate, who had duly cautioned 
him, would be admissible. As to the authority of Sexton's case, 
see ante, section II. 
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SECTION X. — A confession may be inferred from the 
conduct and demeanor of a prisoner, when a statement is 
made in his presence, affecting himself, unless such state- 
ment is made in the deposition of a witness, or examination 
of another prisoner, before a magistrate. 

The cases upon this point, proceed upon the maxim, qui 
tacet consentire videtur. 

In Bartlett's case(a), the prisoner's wife in his presence 
and whilst he was in custody on a charge of murder said to 
prisoner, " Oh Bartlett I how could you do it ?" he looked 
at her and said, " Ah I what ? you accuse me of the 
murder too I" She said, ^^ I do, you are the man that shot 
my mother." The prisoner made no reply. She then turned 
to the witness and said, " this is done for money." 

The prisoner's counsel objected that as the wife could 
not be examined on oath against the prisoner, what she 
said could not be used in evidence against him. 

Bolland, B. said he had no doubt the evidence was 
admissible. The prisoner was convicted. 

In Smithie's case(&), on an indictment for arson, the 
prisoner's wife made some observations to the prisoner, on 
the subject of the fire, to which he made an evasive reply. 

The prisoner's counsel objected to these observations 
being admitted, as he was instructed, that the wife was now 
in court, and if she could be by law examined would 
directly contradict the proposed statements. 

Gazalee J. and Parke J., were both of opinion, that the 



(a) 7 C. & P. 832. (b) 5 C. & P. 332. 
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Statement was admissible; and that the circumstance of 
the observations being stated to have been made by the 
wife, who could not be called as a witness, did not vary the 
general rule, that whatever was said to a prisoner on the 
subject matter of the charge, to which he made no direct 
answer, was receivable as evidence of an implied admission 
on his part. The prisoner was found guilty. 

The qualification of the above proposition, or exception 
to it includes those cases, where the deposition of a witness 
or examination of another prisoner hefore a magigtrate, in 
presence of the prisoner, contains some statement affecting 
the prisoner. Such statement seems, according to the 
best authorites, not to be admissible in evidence, even as an 
implied admission. Thus in Turner's case, which came before 
the judges on another point(a), it was proposed to prove 
a confession of a female prisoner, made before a magistrate 
in the presence of another prisoner, in which various fsicts 
were stated, implicating the other as well as herself. 
Patteson, J., refused to receive this in evidence. 

In Melen against Andrews(&), in an action on the 
case, for maliciously laying an information before magis- 
trates, under the stat. 7 and 8 Geo. IV. c. 30, it appeared 
that the plaintiff had cross-examined the defendant Andrews 
before the magistrates and had commented upon his 
evidence. 

The defendant's counsel then proposed to inquire of the 
witness, what another party examined on that occasion 
but not a party to the record in this case had stated on 



(a) Moody^ CC- R« 1^ 347. Counsel for the prisoner relied on 
Appleby's case cited post. The circumstance of the statement, 
not being on oath, does not seem to affect the principle of the 
decision. See Phillips on Evidence^ 422 and 423, (note 1.) 

(6) M. & M. 336. 
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the ground, that it was said in the plaintiff's presence ; and 
that he had the opportunity of cross-examining the wit- 
ness, and observing upon his testimony, and had used that 
privilege, in reference to the defendant Andrews. 

Parke J., refiised to admit the evidence ; observing, that 
^' the deposition of a witness, taken in a judicial proceeding, 
is not evidence, although the party, against whom it is 
sought to be read, was present, and had the opportunity 
of cross-examining ; and that in an investigation of this 
nature, there is a regularity of proceeding adopted, which 
prevents the party from interposing, when, and how he 
pleases, as he would in a common conversation ; that the 
same inference therefore could not be drawn from his 
silence, or his conduct in this case, which generally may in 
that of a conversation in his presence, and that it was only 
for the sake of these inferences, that the conversation can 
ever be admitted." 

So in Appleby's case(a), where it was proposed to show, 
that when the prisoners were taken, and examined before a 
magistrate, one of them, being charged by the examination 
of another, did not deny the charge. Holroyd J., refused 
to receive the evidence, and said, that it had been so ruled 
by several of the judges in a similar case, which had been 
tried at Chester. 

The case of the King against Edmunds(&), before 
Tindal C. J., has been considered at variance with the 
above authorities. The prisoner was charged with murder 
a few days after the night, on which the blow was given ; 
the deceased made a complaint before a clergyman, and the 
prisoner was, in consequence, brought before two magistrates 



(a) 3 Starkie s cases^ 33. 

(b) 6 C. & P. 164. Mr. Phillips in his work on Evidence, 1. 
428, 8th Ed. says that this case seems of doubtful authority. 
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on a charge of assault ; one of the magistrates stated, that 
on the examination of this latter charge, the deceased made 
a statement, and the prisoner made a statement in answer to 
it. Neither of these statements was reduced into writing, 
as the case was one of summary conviction. The prisoner 
was convicted by the magistrates. 

Tindal C. J., admitted in evidence, what the deceased,, 
and the prisoner said upon this examination ; the learned 
judge said, ^^ I shall not however, hold, that what the 
deceased said is evidence, as proving the facts he stated, as 
it would be, if it were a deposition taken under the statute 
(a) ; but only evidence, as producing an answer from the 
prisoner, like any other conversation ; and I do not think 
it is the less evidence, because it is upon oath. I shall 
therefore, admit it as a conversation. The prisoner was 
found guilty of manslaughter. Mr. Phillips observes, that 
" this case seems of doubtful authority :" it may be re- 
marked, that although the prisoner's counsel objected on 
another ground, the attention of the court does not appear 
to have been called to this objection, that the statement 
was made on an examination before a magistrate^ which has 
been considered as preventing a prisoner from interposing 
at his will and pleasure, and therefore as shutting out any 
inference to be drawn from his sUence. 



(o) 7 G. IV. c. 64. 

(Jb) Phillips on Evidence, 423, 8th Ed. 
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SECTION XI. — Where a confession is not admissible, 
from the circumstances under which it was obtained, 
cotemporaneous declarations of the party are receivable in 
evidence or not according to the attending circumstances, 
but any act of such party, though done in consequence of 
such confession, is admissible in evidence, if it appears from 
a fact thereby discovered, that so much of the confession as 
immediately relates to it, is true. 

In Warrickshall's case(a), where the confession was re- 
jected as made under promises of favor, the fact that part 
of the stolen property, was obtained through means of the 
confession was admitted. 

It was objected, that to receive it was to make the 
prisoner the deluded instrument of her own conviction and 
to violate the faith which the prosecutor had pledged. 
The court said, it was a mistaken notion, that the evidence 
of confessions and fects, obtained from prisoners by promises 
and threats, was to be rejected from a regard to public 
faith ; that no such rule ever prevailed, that the idea was 
novel in theory and would be as dangerous in practice as it 
is repugnant to the general principles of criminal law. 

Confessions are received in evidence or rejected as inad- 
missible, under a consideration whether they are or are not 
entitled to credit. A free and voluntary confession is 
deserving of the highest credit, because it is presumed to 
flow from the strongest sense of guilt, and therefore it is 
admitted as proof of the crime to which it refers ; but a 
confession forced from the mind by the flattery of hope or 
by the torture of fear, comes in so questionable a shape 



(a) 1 Leach, C. C. 263, case 131, Ed. 1815. Old Bailey 
Sessions, 1783, coram Nares, J. and Eyre, B. 

G 
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when it is to be considered as the evidence of guilt, that no 
credit ought to be given to it ; and therefore it is rejected(a). 
This principle respecting confessions has no application 
whatever to the admission or rejection oi facU^ whether 
the knowledge of them be obtained in consequence of an 
extorted confession, or arises from any other source ; for a 
fact, if it exist at all, must exist invariably in the same 
manner, whether the confession from which it is derived 
be in other respects true or false. Facts thus obtained, 
however, must be fully and satisfactorily proved, without 
calling in the aid of any part of the confession, from which 
they may have been derived ; and the impossibility 
of admitting any part of the confession, as a proof 
of the fact, clearly shows, that the fact may be admitted 
on other evidence, for as no part of an improper confession 
can be heard, it can never be legally known whether the 
fact was derived through the means of such confession or 
not(&) ; and the consequences to public justice would be 
dangerous indeed ; for if men were enabled to regain stolen 
property, and the evidence of attendant fects were to be 
suppressed, because they had regained it by means of an 
improper confession, it would be holding out an opportunity 
to compound felonies. The rules of evidence which respect 
the admission of facts, and those which prevail with respect 
to the rejection of parol declarations or confessions, are 
distinct and independent of each other. It is true, that 
many able judges have conceived, that it would be an 



(a) Three men were tried and convicted for the murder of Mr. 
Harrison^ of Campden in Gloucestershire. One of them, under 
a promise of pardon confessed himself guilty of the fact. The 
confession therefore was not given in evidence against him^ and a 
few years afterwards it appeared, that Mr. Harrison was alive. 
1 Leach, 264. Ed. 1815. MS. case. 

[h) See Gould's case, post. 83. 
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exceedingly hard case, that a man whose life is at stake, 
having been lulled into a notion of security by promises of 
favour, and who in consequence of those promises has been 
induced to make a confession by the means of which the 
property is found, should afterwards find that the confession 
with regard to the property found is to operate against 
him. But this subject has more than once undergone the 
solemn consideration of the twelve judges ; and a majority 
of them were clearly of opinion, that although confessions 
improperly obtained cannot be received in evidence, yet 
that any acts done afterwards may be given in evidence, 
notwithstanding they were done in consequence of such 
confession (a). 

In Gould's case (&), a statement had been made by the 
prisoner, under circumstances, which induced the prosecu- 
tion with the approbationof the court, not to offer it in 
evidence; but in consequence of the statement containing 
some allusion to a lantern, which was afterwards found in 
a particular place, the policeman was asked, whether, in 
consequence of something which the prisoner had said, he 
made search for the lantern ? 

Tindal, C.J., and Parke, B., received the words used 
by the prisoner, with reference to the thing found, but not 
the other parts of the statements received. 

The prisoner was found guilty. 

In the case of the King against Harris, Evans and 
Butler (c), on an indictment for killing a sheep, with intent 
to steal the carcase, where the admissibility of a confession 
was reserved by Littledale, J., for the opinion of the 



(a) 1 Leach^ 264, &c. 

(6) 9 C. & P., 364, Central Criminal Court, 1840. 

(c) M., C.C.R., 338, decided in 1832. 

G 2 
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judges, the learned judge admitted in evidence the facts, 
that, after this statement, the prisoner went with two per- 
sons to a field, and said ^^he could find the skin buried;" 
that he showed them the place; that they dug it up, 
and that it was the skin of the sheep which had been 
lost. 

In Thurtell's case (a), although a confession obtained, 
by means of promises or hopes of impunity held out, was 
not used in evidence against him, yet, the fact, that goods 
were recovered or a corpse found, in consequence of the 
confession, and at the place mentioned in the confession, 
was held receivable in evidence. 

The reason of excluding a confession, is to guard against 
the possibility of an innocent person being from weakness 
seduced untruly to accuse himself, in hopes of thereby 
obtaining more favour, or from fear of meeting with more 
punishment ; that reason is done away, if such confession 
be substantiated by an actual finding of the goods accord- 
ingly, in the place described, which would not probably 
be known to the party, if he were not privy to the 
felony (J). 

In Mosey's case(c), a confession was made, and goods 
found in consequence of it. 

Buller, J., (present, Eyre, B.,) said, " Whatever acts 
are done, are evidence ; but if those acts are not sufficient 
to make out the charge against the prisoner, the conversa- 
tion on confession of the prisoner cannot be received, so as 
to couple it with those acts, in order to make out the sub- 
ject matter of proof. A prisoner was tried before me, 
where the evidence was just as it is here ; I stopped all the 

(a) Cited by Mr. Alison^ in his work on the Criminal 
Law of Scodand, 2, 584. 

{b) 2, East, 658. 

(c) 1 Leach. 265, in a note. 
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witnesses when they came to the confession ; — ^the prisoner 
was acquitted. There were two learned judges on the 
bench, who told me, that although what the prisoner said 
was not evidence, yet, that any Jiicts arising afterwards 
must be received ; this point, though it did not affect the 
prisoner at the bar, was stated to all the judges ; and 
the line drawn was, that although confessions improperly 
obtained cannot be received in evidence, yet that the acts 
done afterwards may be given in evidence, although they 
were done in consequence of the confession." See also 
Lockhart's case (a). — But it should seem that so much 
of the confession as relates strictly to the fact discovered 
by it may be given in evidence, for the reason of rejecting 
extorted confessions is, that the prisoner may have been 
thereby induced to say what is false , but the fact discovered 
shows, that so much of the confession as immediately 
relates to it is true(i). 

In Cain's case(c), where an admission of a female 



(a) 1 Leach, 386. 

(6) 1 Leach, 265, ihe King against Butcher. 

(c) 1 Cr. and Dix. C.C., 37, Home Circuit, 1839. The 
constable went to the prisoner's house, and said, " where is 
your child ? " The prisoner replied, " I have no child." Wit- 
ness then said, "I have received information that you were 
delivered of a child.*' The prisoner persisted in denial, when 
the witness said, "/ shall search for the child, so you had 
better tell me where it is.*' The prisoner then said, the child 
was in the bedstead, and the witness, upon search, found it 
there. The confession was not admitted. It does not appear 
from the report, that the question was argued; there was a 
subsequent confession by the prisoner to another person, which 
was admitted in evidence. It would seem, that a threat to 
search for the child was not calculated to induce the pri- 
soner untruly to confess herself guilty, which is the test of 
its admissibility, (ante section I,) while, on the other hand, 
the confession naturally led to her immediate apprehension. 
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prisoner to a constable that the child (for concealing 
whose birth she was indicted) was in the bedstead, was 
rejected on the ground that the witness had interrogated 
the prisoner in a threatening manner, Torrens, J., admitted 
evidence of the acts : the search for, and the finding of 
the child in the bedstead, which were done in consequence 
of the admission. 

In Griffin's case (a), the prisoner was indicted and con- 
victed of steaUng a guinea and two promissory notes, in a 
dwelling-house. One of the notes was a Bank of England 
note for £5, the other a Reading bank note for the 
same sum. The prosecutor, after detailing a conversation 
with the prisoner, was proceeding to state a confession, 
but as he admitted that he had told the prisoner it would 
be better for him to confess, Chambre, J., stopped him, 
but permitted him to prove ^^ that the prisoner brought to 
him a guinea and a £5 Reading bank note, which he gave 
up to the prosecutor, as the guinea and one of the notes 
that had been stolen from him." 

The learned judge told the jury, that notwithstanding 
the previous inducement to confess, they might receive the 
prisoner's description of the note, accompanying the act of 
delivering it up as evidence that it was the stolen note. 

In Easter Term, 1839, a majority of the judges, viz., 
Lord EUenborough, Mansfield, CJ., Macdonald, C.B., 
Keating, Grose, J., Chambre, J., and Wood, B., held 
the conviction right, and the evidence admissible. 

Lawrence and Le Blanc, Js., were of a contrary 
opinion. 

Le Blanc, J., was of opinion, that the production of 
the money by the prisoner was alone admissible, and not 
his saying at the time we produced one of the notes, " that 
it was one of the notes stolen from the prosecutor." 

(a) Russ. &Ry., 151 — a. D., 1809. 
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The remark of the court m Jenkins' case, post, ^^ that 
the influence which might produce a groundless confession, 
might also produce groundless conduct," seems applicable 
to the circumstances of this case. The money produced, 
however, corresponded in amount and in general character 
with that taken from the prosecutor, and the statement 
identifying it was cotemporaneous with the feet of the pro- 
duction of the money. It was not a confession of the 
prisoner's guilt, but an identification of the property which 
had been taken from the prosecutor. 

In Jones' case (a), which came before the twelve judges 
on the same day as Griffin's case, the prosecutor, with 
others, had been in pursuit of the prisoner, having found 
him in custody of a constable, to whom he had been 
delivered by a sergeant of marines, asked the prisoner for 
the money that he had taken out of his pack, upon which 
the prisoner took II5. 6^d. out of his pocket, and said 
that was all that was left of it. The sergeant gave the 
same account, but added, that before the prisoner produced 
the money, the prosecutor said " he only wanted his money, 
and if the prisoner gave him that, he might go to the 
devil if he pleased.*' 

Chambre, J., left the whole of this evidence to the 
jury who found the prisoner guilty. In Easter Term, 
1809, the majority of the judges present, viz., Macdonald, 
C.B., Chambre, Lawrence, Le Blanc, and Heath, Js., 
held the evidence inadmissible and conviction wrong. — 
Mansfield, C.J., Wood, B., Grose, J., contra. Lord 
EUenborough dubitante. 

The case of the King against Jones was acted upon by 
Vaughan, B., who rejected evidence oflFered under precisely 
similar circumstances in Clarke's case, M. S., 1828, cited by 



(a) Russ. and Ry. 162.— 1809. 
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Mr. Carrington, in his supplement to the treatises on 
criminal law. 

In Jenkins' caae(a)y the prisoner was induced, by a 
promise from the prosecutor, to confess his guilt, and after 
that confession, he carried the officers to a particular house, 
as the house where he had disposed of the property, and 
pointed out the person to whom he had delivered it ; that 
person denied knowing anything about it, and the property 
was never found. The evidence of the confession was not 
received; the evidence of his carrying the officer to the 
house, was. Bayley, J., stated the case for the considera- 
tion of the judges ; they held the evidence inadmissible, 
and the conviction wrong. The confession was excluded, 
because, being made under the influence of a promise, it 
could not be relied upon, and the acts of the prisoner, 
under the same influence, not being confirmed by the 
finding of the property, were open to the same objection. 
The influence, which might produce a groundless confession, 
might also produce groundless conduct. 

In this case, there appears to have been nothing to con- 
firm either the prisoner's statement or his conduct. 

In Harvey's case(d). Lord Eldon said, that where the 
knowledge of any fact was obtained from a prisoner, under 
such a promise as excluded the confession, he should direct 
an acquittal, unless the fact itself proved, would have been 
sufficient to warrant a conviction without any confession 
leading to it : and the learned judge so directed the jury 
in that case. 



{a) Russ. & Ry., 492, the case was tried and the prisoner 
convicted, before Bayley, J. and Parke, J. at the Old Bailey 
Sessions Michaelmas 1822. 

(6) 2 East., P. C, 658, Bodmin Summer Assizes, 1800. 
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SECTION XII. — Parol evidence, precise and distinct, 
of a statement made by a prisoner before a magistrate 
during his examination is admissible, although such state- 
ment neither appears in the written examination nor is 
vouched by the magistrate; and a confession before a 
magistrate is admissible, although it was made before the 
evidence of the witnesses against the party was concluded. 

The first part of this proposition seems warranted by 
a case before the judges, next cited, but it has been 
remarked, that such parol statements are liable to consi- 
derable suspicion from the very circumstance of their not 
having been taken down by the magistrate, and that 
they ought therefore to be received with the greatest 
caution (a). 

In the case of Harris, Evans and Butler, the prisoners 
were tried before Littledale, J.(J) for killing a ewe, the 
property of Thomas Bennet, with intent to steal the 
carcase. There was a second count for stealing the 
ewe. 

The prisoners, in consequence of a statement made 
by Butler to one Robinson, were taken before a magis- 
trate, who stated in his evidence at the trial that the 
examination produced was all that was taken down, that 
was what each of the prisoners said, it was all in the 
handwriting of the witness, the examinations were read 
over to the prisoners and were signed by all three and 



(a) Phillips on Evidence, 447. 

(6) IM.C. C. R. 329. A. D. 1832, cited ante on another point. 
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that he had taken down every thing said by them that he 
heard and that the papers produced contained every 
thing as he believed that transpired before him. The 
room was very full." 

The papers produced were the depositions of the three 
prisoners, and the examination and confession of Butler, 
as to each offence, and the examinations of the other two 
prisoners, which latter were silent as to Bennet's sheep 
altogether. 

These examinations were signed by the two prisoners, 
as marksmen, respectively. 

Robinson was present during the examinations, and 
stated, that Harris said to the magistrate, he was connected 
with the taking of Bennet's sheep, and that Harris said 
further, that " they took a neddy out of the road and put 
the sheep upon him, and the neddy tumbled," and that 
these words were addressed to the magistrate. That 
Evans also said, ^^ he helped to take Bennefs sheep," and 
that he addressed himself, in saying so, to the magistrate. 

Bennet, one of the prosecutors, said he was at the 
magistrate's, that he heard Harris and Evans, that Harris 
said, he helped to take Bennet's ewe, and that Evans, 
after he had been admonished by his fellow-prisoner 
Harris to speak the truth, said " he helped to do it, he 
helped to take his (Bennet's) sheep," and that what both 
said was addressed to the magistrate. 

It does not appear that there was any evidence against 
either of the prisoners Evans or Harris as to Bennet's 
sheep, the subject of the indictment, except this parol 
evidence of confession before the magistrate. It was 
objected, that as Harris and Evans had made a confession, 
which had been taken down in writing by the magistrate, 
a confession, as to Bennet's sheep, could not be supplied 
by parol evidence ; that parol evidence could not under 
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the circumstances be admitted of anything else that was 
addressed to the magistrate. 

The prisoners were all found guilty, and the opinion of 
the judges was requested, whether the parol evidence of 
Robinson and Bennet as to what passed before the magis- 
trate was admissible. 

All the judges (except Lord Lyndhurst, C. B., 
Bosanquet, J., Taunton, J., and Gurney, B., who were 
absent) were unanimously of opinion, that the evidence, 
being precise and distinct, was properly received, and that 
the conviction was right. 

In Spilsbury's case (a), Coleridge, J., admitted parol 
evidence of a statement made by the prisoner before the 
magistrate, in the course of the examination of one of the 
witnesses, but not forming part of what the prisoner 
said when he was called on for bis defence. The learned 
judge observed, that ^^ as that would not be put down as 
a part of the statement of the prisoner, he was clearly of 
opinion that it was receivable : that if the prisoner, being 
asked at the close of the evidence for the prosecution, does 
say something, it is taken down, and the evidence of that 
statement is the written deposition, but if a prisoner 
says anything while the witnesses are under examination 
that does not stand on the same ground." 

In Rowland and A8hby(&) it was proposed to give in 
evidence an admission by the plaintiff on his examination 
before commissioners of bankrupt, that he was in partner- 
ship with his son. There was no such admission in the 
written examination produced. It was objected that the 
evidence was inadmissible, the case being the same as the 
examination of a prisoner before a magistrate; that it must 

(a) 7 C. & P. 188. 

(6) 2 R. & M., N. P. C. 231, at Guildhall, March, 1825, 
coram Best, C. J. 
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be presumed the commissioners had done their duty and 
had made a faithful account of the plaintiff's evidence* 

Best, C. J., admitted the evidence, and said that in 
regard to the statute for examination of prisoners by a 
magistrate, it had been used for a different purpose than 
had been intended ; and that his opinion was that upon 
clear and satis&ctory evidence it would be admissible to 
prove something said by a prisoner beyond what was taken 
down by the committing magistrate. 

It seems that the object of the old statute of Philip and 
Mary, requiring the examination of prisoners to be taken, 
was to enable the judge and jury to see whether the 
witnesses were consistent or contradictory in the evidence 
they gave. Grose, J. in Saunders' case(a), says, that the 
only object of the legislature in enabling the magistrate to 
take informations was to enable tlie judge and jury before 
whom the prisoner is tried to see whether the offence is 
bailable, and whether the witnesses are consistent or con- 
tradictory in the evidence they give. There is not a single 
expression from which it is to be collected that the 
examination was directed to be taken merely as evidence 
against the prisonei : nor indeed is the examination ever 
given in evidence as a matter so required by the statute ; 
but containing a detail of circumstances taken under the 
solemnity of a public examination for a different purpose, 
it is more authentic, on account of the deliberate manner 
in which it is taken, and when it contains a confession it 
is admitted, not by force of the statute but by the common 
law, as strong evidence of that fact(i). 



(a) 2 Leach. 552. Ed. 1815. 

(b) In Lewis's case, (6C.&P. 162) Gumey, B., refused to 
receive parol evidence of something said by the prisoner, not taken 
down in the depositions which he made as a witness heforc 
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In respect of the second branch of the proposition above, 
that it is not necessary, in order to make a confession 
admissible, that the prisoner should be first put in posses- 
sion of all the evidence against him ; it was so held in 



the magistrate. The depositions had been rejected, on the 
ground that they were not voluntaiy. This would apply to the 
statement not taken down as well as that which was. Mr. 
Phillips (446, note 4) speaks of this as a case in which the judge 
refused to receive similar evidence to that which was received in 
Harris's case ante 89 — but the latter was the case of an exami- 
nation not upon oath. 

In Walter's3 case (7 C. & P. 267) it was stated on the deposi- 
tions returned by the magistrate that the prisoner declined to say 
anything ; Lord Abinger, C. B., was of opinion that, under 
these circumstances, parol evidence was not admissible of a con- 
fession of the prisoner alleged to have been made on his exami- 
nation ; but the point was not decided, the other evidence in the 
case being sufficient. The prisoner was found guilty. In this case 
the parol evidence proposed to be given would have directly con- 
tradicted the return made by the magistrates ; but the circum- 
stance of some part of the prisoner's statement being omitted by 
the magistrate, would not it seems render the examination inad- 
missible, if it has been read over to the party and he has not dis- 
sented from its correctness. Thus, in a civil case, Milward 
assignee of Gates against Forbes(a), the examination of the de- 
fendant before commissioners of bankrupt was tendered in evi- 
dence against him in an action of trover. It was proved 
that the defendant had said more on the examination 
than was taken down, that the commissioner had taken 
down only what he considered relevant — ^but that nothing relevant 
was omitted, whether it made for or against the party, and the 
examination was read to the defendant before he signed it. Lord 
Ellenborough, C. J. held, that the party having signed it, after 
he heard it so stated from his own words and ' read over to him 
before he signed it, it must be taken to be a statement of facts 
admitted by him, and it was therefore evidence. 

(a) 4 Esp. 170. 
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Bell's ca8e(a), where several depositions were taken in the 
prisoner's presence, both on the day on which the confes- 
sion was made and on a previous day, and other depositions 
were taken on a day subsequent to that on which the 
prisoner confessed, some in his presence, others in his 
absence. 

Lord Tenterden, C. J., and Gaselee,* J., agreed that the 
opinion of Garrow, B. in Fagg's case was much too 
general, as it would go to exclude any acknowledg- 
ment of guilt made by a prisoner to a constable. 

In this latter case(&) Garrow, B. admitted the evidence, 
but expressed a doubt as to its legality. He thought that 
nothing said by a prisoner, before he knew what evidence 
was against him, ought to be used to criminate him ; and 
he censured the practice of taking such a statement 
from a prisoner, who ought only to be asked whether he 
wished to say anything in answer to the charge, when he 
had heard all that the witnesses in support of it had to 
say against him. 



(o) Rex V. Bell, 5 C. & P. 163, coram Gaselee, J., who con- 
ferred with Lord Tenterden, C. J., on the case. 
(6) 4 C. & P. 567. 
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SECTION XIII. — Parol evidence of a confession 
made during an examination before a magistrate is admis- 
sible in evidence, although it was taken down in writing 
by the magistrate, if from informality the written exami- 
nation is not admissible; and such examination, though 
informal, may be used to refresh the memory of a witness 
who was present and took it down. 

This proposition strictly belongs to the subject of 
secondary evidence. It is, however, immediately con- 
nected with the subject in discussion. 

Telicote's case (a), Foster's case(^). Hirst's case(c), and 
Pressly's case((/), are instances of the admissibility of 
such parol evidence, where the examinations are not signed 
by the prisoner. 

In Tarrant's case(e), where it did not appear on the 
face of the examination, that it was taken on a charge of 
felony, or that the magistrates who signed it were then 
acting as such, Patteson, J., allowed the clerk to the 
magistrates to refresh his memory from the paper. 

In Bell's case(y*) the confession had been taken down in 
writing by the magistrate's clerk; the prisoner, after it 
was read over to him, put his mark to it. The clerk 
attested it thus, ^^ taken and signed by the said John H. 
Bell, in the presence of." 

The prisoner's counsel objected to the admissibility of 
this document, on the ground that there was a false attes- 



(a) 2 St. 483. (b) Lewin, 46. 

(c) Lewin, 46. (d) 6 C. & P. 183. 

(e) 6 C. & P. 182. (/) 5 C. & P. 162. 
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tation. Gaselee, J. after consultiDg Lord Tenterden, C. J. 
said, they were both of opinion, that the confession might 
be repeated by the magistrate's clerk, who heard it, and 
that he might refresh his memory by aid of the written 
paper. 

The prisoner was convicted. 

The same course was pursued in Jones's case(a), 
Watkin's case(^), and Reid's case(c). 

In Pressly's case((f), Patteson, J. said, he thought it 
would be the more safe course that the examination itself 
should not be read. The clerk to the magistrates, by 
whom it was taken, was allowed to refresh his memory 
from it. 

In Lambe*s case(e), which came before the twelve 
judges, the examination, which had been read over to 
the prisoner, but was not signed either by him or by the 
magistrate,, was received per 5e as a paper writing, but 
not as an official document. 

In Thomas's case(y*), minutes taken by the solicitor for 
the prosecution, on the examination of the prisoner before 
a magistrate, and at the instance of the magistrate, were 
admitted in evidence, though they were not signed either 
by the magistrate or the prisoner. 

The prisoner's counsel attempted to distinguish that 
case from Lambe's case, on the ground that, in the latter 
case, the prisoner had acknowledged before the magistrate 



(a) Carr. Suppl. 13. 

(h) 4 C. & P. 550, note b. See a case before Lord Lyndhurst 
referred to, 5 C. & P. 164, note. 

(c) 1 M . & M. 403. It does not appear what the irregularity 
in the examination was. 

(cO 6 C. & P. 183. {e) 2 Leach, 552. Ed. 1815. 

(/) 2 Leach, 637. Ed. 1815. 
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that the contents of the examination were true, although 
he refused to sign it, whereas in the present case the 
prisoner refused to sign the examination, because part of 
it, he said, was not true. 

The Court had no doubt that these minutes might be 
read in evidence, and said, that in Lambe's case the judges 
were of opinion, that if such written examination were to 
be adjudged not admissible, this monstrous proposition 
would follow, that whatever a prisoner says, when not 
before a magistrate, would be admissible, though depending 
on the faculty of memory ; but that the moment a prisoner 
gets before a magistrate, it would not be admissible, though 
taken down in writing, under circumstances of the greatest 
caution and solemnity(a). 

It may be remarked here, that a parol confession is 
admissible in evidence, although it appears thai a confession 
was made subsequently to a magistrate, which was taken 
down in writing, and which is not produced in evidence. 

Thus, in Carty's case(J), it was proposed to give in 
evidence a private conversation between the last, (the 
prosecutor) and the prisoner after he was committed to 
gaol. A declaration or confession of the prisoner had been 
subsequently taken in writing, on an examination by a 
magistrate. At the time of the conversation in question, 



(a) Where the prisoner s examination is produced it is admis* 
sible in evidence, without calling either the magistrate, before 
whom, or the clerk, by whom it was taken down. See 7 C. & P. 
136, Hope's case; ibid. 138, Taylor's case; ibid. 148, Foster's 
case; ibid. 568, Rees* case; 8 C. & P. 649, Reading's case; 
9 C. & P. 124, Pikesley's case ; 1 C. & Mar. 109, Heame's case ; 
ibid. 145, Wilshaw's case. 

(b) Ridgway's R. 73. (At a Commission of Oyer and Termi- 
ner at Dublin, 37 G. 3,) coram Boyd, J., and Downes, J., cited 
Macnally on Evidence, 45, Phillips on Evidence, 446, 8th edn. 

H 
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no certain information had been given, or was in contem- 
plation by the prisoner. 

The witness stated, that the evidence before the magis- 
trate was taken about a fortnight after the prisoner was 
committed, and was taken in the presence of the wit- 
ness, but not by him; that he believed it was still in 
existence; but that the conversation which he had with 
the prisoner, and which he proposed to detail, happened 
about a fortnight before the taking of such written confes- 
sion. It was then urged, on behalf of the prisoner, 
that the witness spoke from memory only; that such 
evidence might err ; that written evidence could not, and 
was, therefore, the only proper evidence of the confession. 

The parol evidence was admitted. The Court had no 
doubt as to its admissibility. 

It is presumed, unless the contrary is proved, that the 
magistrate has taken down the prisoner's examination in 
writing, where the statute requires him so to do; and, 
therefore, in order to render parol evidence admissible, it 
must be proved that such examination was not reduced into 
writing. 

In Jacob's case(a), Gould, J., said, referring to the old 
statutes, justices of peace, when any prisoner is brought 
before them on a charge of felony, shall take the examina- 
tion of the said prisoner, and the information of them that 
bring him, of the fact and circumstances thereof; and the 
same, or as much thereof as may be necessary to prove the 
felony, shall be put in writing within two days after the 
examination, and certified to the next general gaol delivery. 
The statutes do not leave this matter to the option of the 
magistrate, but they say that he shall do it ; and, whatever 
may have crept into practice, the directions of this law 
ought not to be dispensed with. The rule of law is the 

(o) 1 Leach, 310. 
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compass by which the court ought to be guided. What a 
prisoner says in other places may undoubtedly be received 
upon viv4 voce testimony ; but as the law requires that his 
examination before the magistrates shall be reduced into 
writing, and returned to the court, the particulars of such 
examination cannot be given in evidence viva voce, unless 
it be clearly proved that in fact such examination never was 
reduced into writing. 

The same was held by Ashhurst, J., in Hinxman's case ; 
and by Heath, J., in Fisher's case, 1 Leach, 311. 

It may be remarked here that a confession of a principal 
felon is not admissible against an accessary. The question 
arose in Turner's case, and was reserved by PatCeson, J., 
for the judges. All the judges met, except Lord Lynd- 
hurst, C. B., and Taunton, J., and were unanimously of 
opinion that the confession of the person who stole the 
goods was not evidence against the receiver, and that the 
conviction was wrong(a). The principal felon was still 
alive, but the decision did not turn upon this circumstance. 

Where a confession affects in its terms other prisoners, 
and implicates them by name, the judge will tell the jury 
that the confession does not legally affect any one but the 
person who made it ; but the confession must be proved as 
it was made, and the names of all implicated by it must be 
mentioned(5). 



(a) 1 Moody, C.C.R. 347. 

(6) 1 Lewin. 110, Foster's case, coram Lord Deuman, C. J.; 
4 C. & P. 215 ; 225, Hcame'scase ; Clewe's case, I Lewin, C.C. 
1 10 ; 107, Hall's case, coram Alderson, B. ; Fletcher's case, coram 
Littledale, J., 6 C. & P. 175, Walkley's case. See 1 Lewin, 
1 10, Barstow's case, where Parke, J., though Fletcher's case was 
cited, held contra. 



h2 
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SECTION XIV Weight of evidence derived from 

the confession of the accused. 

With regard to the weight of evidence derived from the 
confession of a prisoner, a great diflFerence of opinion 
exists. 

An eminent text writer remarks (a), that where a con- 
fession is voluntary, " it is one of the strongest proofs of 
guilt ; for it cannot be supposed, that a person really inno- 
cent, would voluntary subject himself to infamy and 
punishment." 

Another text writer, highly commended by Lord 
Mansfield, C.J. says (J), "that magistrates cannot be 
too cautious in receiving confessions, as they very rarely 
flow from a conscientious desire to oflFer reparation for the 
injury committed, but are generally made, either under an 
implied or express promise of favor, if not extorted by 
threat or through fear." 

Another writer, who had much experience in the admin- 
istration of criminal law, says, " This kind of evidence 
I have always found, in the words of that truly learned 
judge Sir Michael Foster, to be the most suspicious of all 
te8timony."(c) 

Mr. Justice Grose, in delivering the opinion of the 



(a) Starkie on Evidence. 

(6) Bum's Justice, 1, 566 — Chetwynd's ed. 

(c) Chetwynd, for many years Chairman of County 
Sessions. 
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judges in Lambe's case(a)9 says, that confessions of guilt, 
made by a prisoner to any person, at any moment of time, 
and at any place, subsequent to the perpetration of the 
crime, and previous to his examination before the magis- 
trate, are, at common law, received in evidence, as the 
highest and most satisfactory proof of guilty because it is 
fairly presumed, that no man would make such a confession 
against himself, if the facts confessed were not true. 

A recent case (p) affords a strong instance of the caution 
with which jurors ought to receive parol evidence of what 
a prisoner is alleged to have said in the way of confession. 
It was proposed to give in evidence what the prisoner, 
who was charged with a capital offence, had been over- 
heard saying to his wife, as he was leaving the magistrate's 
room after committal ; one witness stated, he overheard the 
prisoner say to his wife, " Keep yourself to yourself, and 
don't marry again." Another witness was called to confirm 
this evidence, who overheard, at the same time, what the 
prisoner said, and stated the words to be, " Keep yourself 
to yourself, and keep your own counsel." 

Alderson, B., remarked: " One of these expressions is 
widely different from the other ; It shows how little reliance 
ought to be placed on such evidence." 

Another judge, Mr. Justice, J. Parke, has more than 
once observed, that too great weight ought not to be 
attached to evidence of what one has been supposed to have 
said, as it very frequently happens, not only that the 
witness has misunderstood what the party has said, but that 
by unintentionally altering a few of the expressions really 



(a) 2 Leach., case, 236, resumed from the Surry Assizes, 
1791, for the opinion of the twelve judges. 

(h) 6 C. & P., 541, Simon's case. — Oxford, Summer Circuit, 
1834. 



102 ADMISSIBILITY OF CONFESSIONS 

used, he gives an effect to the statement, completely at 
variance with what the party really did say (a). 

In Crossfield's trial for high treason (&), Mr. Adam, 
speaking of the evidence of confession, observes, " that it 
is very doubtful in its nature, to be taken with great con- 
sideration on all occasions, as a proof of fact or intention. 
If a fact is proved by an eye-witness, that fact is proved 
provablj/f as distinguished from probably ; it is proved to 
the full extent of legal demonstration, because if the wit- 
ness speaks truth, the fact must be true. But when 
evidence is given of confession, observe what the nature of 
it is : the person who gives the testimony may speak truth, 
and yet, the fact may not be true, because the fact does 
not depend merely upon the statement of another person, 
who has stated the thing to the witness. This doctrine 
makes it fit to receive with great deliberation, and even 
with considerable hesitation and doubt, all evidence of 
confession. Confessional evidence is such, that the person 
making the declaration must yet be led by hope on the one 
hand, or fear on the other, to state circumstances that may 
make in his favor ; and the mind which is to receive the 
confession, the person to whom it is made, must have an 
accurate, distinct understanding, capable of carrying it 
away with precision, of reporting faithfully without exag- 
geration or misrepresentation. In all evidence of confession, 
the nature of it is such, that it is next to impossible to 
convict for perjury on account of such testimony. What 
is the security offered by the law, that witnesses shall 
speak truth in a court of justice P That they come under 
the terror of a penal prosecution if they do not. A witness. 



(a) 6 C & P., 642, note to the case of Earle & Wife, against 
Picken. 

(6) 26 Howell's St. Trials, 108. 
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who comes to speak to a confession comes to give evidence 
to that which, from the very nature of it, cannot be nega- 
tived, because it is impossible to swear that a person did 
not say such or such a thing ; all that can be said by a 
witness is negatively that he did not hear him say it ; 
consequently the person who speaks to the declaration, 
gives his testimony without those risks of penal proceed- 
ing — he is safe from the restraints and terrors of the law. 

Biackstone says of this species of evidence that, even in 
cases of felony, at the common law, ^^ confessions are the 
weakest and most suspicious of all testimony — ever liable 
to be obtained by artifice, false hopes and promises of favor, 
or menaces ; seldom remembered accurately, or reported 
with due precision ; and incapable, in their nature, of being 
disproved by other negative evidence." So Foster, in 
speaking of prosecutions for seditious words, says, ^' words 
are transient and fleeting as the wind — they are frequently 
the effect of sudden transport, easily misunderstood, and 
often misreported." 

But whatever difference of opinion exists in respect of 
the weight which ought to be attached to evidence derived 
from a confession, yet where it is admissible and satisfac- 
torily proved, it is deemed sufficient by the English law to 
convict a prisoner even capitally, without the aid of any 
corroborative testimony of his having committed the offence 
with which he is charged. 

In Falkner and Bond's case, before the judges(a), there 
was no evidence of the fact of the felony except the con- 
fession of the prisoner ; and the only other evidence in the 
case was to the effect that the prisoner had been desirous to 
send a message to the prosecutor to keep him away from 
the trial. 

(a) R. & R. C. C. R. 481. Kastcr T. 1822. 
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In Tippet's case(a) there was no positive evidence that 
the property had been actually stolen, but there was con- 
firmatory evidence making the theft probable. Most of 
the judges were of opinion that the jury might have 
convicted the prisoner upon his confession unconfirmed. 

In Wheling's case (J) it is said to have been decided by 
Lord Kenyon, C. J., that a prisoner may be convicted 
upon his confession, uncorroborated by any other evidence. 

In a modern text-book(c), Eldridge's case before the 
judges(£?) is cited as establishing the same proposition. 
But on reference to that case it will be found tliat there 
was confirmatory evidence. The prisoner was indicted for 
stealing a mare, which was seen on the 9th of October 
with the prosecutor's servant. On the 11th of the same 
month it was not in the prosecutor's possession. On the 
Idth the prisoner took the mare to the house of the 
witness, saying he had been robbed of all his money, and 
he asked the witness for a feed of corn. The witness 
detained the mare for the amount of the feed and other 
things. The prisoner then oflFered to sell the mare for 
£35, which appeared to be a fair value, but he afterwards 
sold her to another for £12, and a few shillings, the 
expences. 

The judges met in Easter term, 1821, and were of 
opinion that there was sufiScient evidence to confirm the 
confession. 

The same discrepancy of opinion as to the weight of 
this species of evidence seems to exist on the American 



(a) R. & R. C. C. R. 509. East. T. 1823. See also White s 
case, ibid. 508, decided in the same term, where the evidence was 
almost the same. 

(Jb) 1 Leach, C. C. 311, note. 

(c) Roscoe's Criminal Evidence, by Granger, Ed. 1840, p. 35. 

\d) R. & R. C. C. R. 440. East. T. 1821. 
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bench. In the ease of the Corporation of Columbia 
against Harrison (a), Nott, J., says, "a voluntary confes- 
sion is, in most cases, the highest evidence that can be 
given." In the case of State v. Long(J) a confession is 
spoken of as, " from the very nature of the thing, a very 
doubtful species of evidence." 

In another American case(c) the court said " the evi- 
dence of such confessions is liable to a thousand abuses. 
They are made by persons generally under arrest, in great 
agitation and distress, when each ray of hope is eagerly 
caught at, and frequently under the delusion, though not 
expressed, that the merit of a disclosure will be productive 
of personal safety. To disclose the confession is odious as 
a breach of confidence, which it is at all times. The 
confession is made in want of advisers, under circumstances 
of desertion by the world — in chains and degradation — 
with spirits sunk, fear predominant, hope fluttering around, 
purpose and views momentarily changing — a thousand 
plans alternating, and difficulties gathering into a multi- 
tude. How easy is it for the hearer to take one word for 
another, or to take a word in a sense not intended by the 
speaker ; and, for want of an exact representation of the 
tone of voice, emphasis, countenance, eye, manner, and 
action of the one who made the confession, how almost 
impossible is it to make third persons understand the exact 
state of his mind and meaning ? For these reasons such 
evidence is received with great distrust, and under appre- 



(a) Reports of the Constitutional Court. 2, 215. 

(ft) 1 Haywood, 455. 

(cj The State v. Fields and Webber, Pecks. Rep. 140. The 
confession was admitted in evidence in this case. The prisoner, 
who was charged with murder, had previously offered to confess, 
and he was subsequently advised to do so. 
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hensions for the wrong it may do. Its admissibility is 
made to depend on its being free of the suspicion that it 
was obtained by any threats of severity, or promises of 
favor, and of any influence, even the minutest." 

A modern writer remarks on this subject (a), that ^' the 
imagination need not be taxed for extreme cases, in which 
silence, equivocation, or even falsehood, the ordinary 
badges of guilt, would naturally be found in company 
with perfect innocence. There are many instances in 
which the truth, properly brought to light, would set free 
the accused, but his very situation disqualifies him from 
doing justice to his own statement. Conscious of his 
rectitude, and proud of his character, he is abashed, 
humiliated, and confounded by the charge. The un- 
toward chances that have loaded him with suspicion, may 
go on to his utter ruin ; the false witnesses, who have now 
established a ^^ prima facie'^ case, may ultimately convince 
his judges. That he should ever become an object of 
accusation would have struck him yesterday as more 
impossible, than that accusation should now lead to con- 
viction. The last step seems far less violent than the 
first, and the commencement of his process is a fatal 
augury, which teaches him to despair of its issue." 

In the administration of the ecclesiastical law, great 
doubt seems to exist in regard to the force of confessions. 
Sir W. Scott says(J), that " the court must remember, 
that confession is a species of evidence, which, though not 
inadmissible, is regarded with great distrust. There is a 
canon particularly pointed against them, which says, nee 
partium confessionijides habeatur : and though it is evidence 
which is not absolutely excluded, but is received in con- 



Co) Edinburgh Review, vol. 40, page 188, (March, 1824). 
(6) 1 Hagg. 304 ; Williams v. Williams. 
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junction with other circumstances, yet it is, on all occasions, 
to be most accurately weighed." 

By the civil law, the confession of a party against 
himself is, in ordinary cases, considered a certain proof 
of the fact which h6 owns, unless the contrary truth is 
established in such a manner as that there might be reason 
to think that the confession is an effect of folly or stupidity 
in the person that confesses against himself, that which is 
false ; but in accusations of capital crimes, it is not enough 
that the party which is accused confesses a crime which is 
not proved ; but other proofs are necessary for putting him 
to death besides his own confession, which might be an 
effect of melancholy or despair, or proceed from some other 
cause than the force of truth (a). 

In a late text-book the following case is mentioned 
as having occurred within the personal knowledge of the 
writer : — 

Two brothers committed a highway robbery in a dark 
night, and fled. 

A younger brother, who was at home, and innocent of 
the offence, hearing, the next day, that one of the other 
two was suspected, and, apprehending pursuit, used many 
artifices to induce a supposition that he was himself the 
guilty person. He was brought before a magistrate, and 
in his examination used many equivocal expressions, 
amounting, in substance, to a virtual confession, which, 
however, he refused to subscribe. He was committed for 
triaL On his trial he had no difficulty in proving an alibi 
on the clearest testimony, and obtaining an acquittal. 
The brothers, in the mean time, who had actually com- 
mitted the robbery, had safely arrived in America with the 
plunder.(6) 

(a) Domat s Civil Law, book 4, 668. 

(6) Dickinson's Justice of Peace, 1, 629, in a note. 
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^^ Upon the trial of Richard Coleman, at the Kingston 
assizes, in March, 1748 — 9, for the murder of Sarah Green, 
who had been brutally assaulted by three persons, and 
died from the injuries she received, it appeared that one 
of the offenders, at the time of the commission of the 
outrage, called another of them by the name of Coleman, 
from which circumstance suspicion soon attached to the 
prisoners. A person deposed that he met the prisoner at 
a public house, and asked him if he knew the woman who 
had been so cruelly treated, and that he answered " yes — 
what of that ?" The witness said that he then asked him 
if he was not one of the parties concerned in that affair ; 
to which he answered, according to one account, '' yes I 
was, and what then?'' Or, as another account states, 
" If I was, what then?" It appeared that the prisoner 
was intoxicated, and that the questions were put with a 
view of ensnaring him ; but the jury, influenced by this 
imprudent and blameable language, convicted him, and he 
was executed. The real offenders were afterwards discovered, 
and two of them were executed for this very offence, the 
third having been admitted to give evidence for the Crown, 
and the innocence of Coleman was rendered indubi- 
table "(«)• 

^^ Whilst such anomalous cases ought to render courts 
and juries at all times extremely watchful of every fact 
attendant on confessions of guilt, these cases should never 
be invoked, or so urged as to invalidate indiscriminately 
all confessions put to the jury, thus repudiating those 
salutary distinctions, which the court, in the judicious 



(h) Remarkable Trials, 1, 162. See also Celebrated Trials, 4, 
344. The King against Jones and Welsh. See also Harrison's 
case cited, 1 Leach ; 2 Howell, 1049 ; 4 How. 817; 6 How. 647; 
8 Howell, 1017. 
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exercise of its duty, shall be enabled to make. Such an 
use of these anomalies, which should be regarded as mere 
exceptions, and which should speak only in the voice of 
warning, is unprofessional and impolitic, and should be 
regarded as oflFensive to the intelligence both of the court 
andjury"(a). 

It appears inaccurate to give to all kinds of confes- 
sions the same confidence, or to treat them alike with 
distrust. Like all other kinds of admissions, they admit of 
all shades of certainty and probability, from a solemn 
estoppel by matter of record to the slightest presumption 
arising from the most casual, suspicious or doubtful 
expressions. 

(a) Hoffman. 
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SECTION I. — Challenges to jurors may be made in 
criminal eases, either on the part of the Crown, or on that 

F 

of the prisoner ; and either to the whole array, or to the 
separate polls, and generally for the same reasons that 
they may be made in civil cases(a). 

No challenge is good until a full jury appears(&). If 
there is a defect of jurors the practice is to pray a tales, 
and then make the challenge. 

A party challenging the array must put in the challenge 
in writing, and tender it when the jury are sworn, and be 
prepared to prove the cause strictly(c). 

The doctrine of challenge to the array is thus stated by 
Sir Edward Coke, who is referred to by Chief Baron 
Comyns as the leading authority upon the subject. 

Instances of challenge in civil cases as well as in crimi- 
nal are cited, as explaining the grounds and principle 
upon which a challenge is allowed. 



(a) 4 Bl. Coram. 346. 

(6) 4 B. & A. 471, Rex v. Edmonds. 

(c) 8 B. & G. 417, R. V, Sutton. Trials per pais, 1 M, 
C. C. 51, Savage's case. 9 Bing. 13. Brunskill and Giles, 2 M. 
& Sc. 41. and it should be on- parchment, per Parke, J., ibid. 
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^' A challenge to the array is twofold, to the array of 
the principal panel, and to the array of the tales. The 
challenge to the array is in respect of the cause of unin- 
differency or default in the sheriff, or other officer that 
made the return, and not in respect of the persons re- 
turned, where there is no unindifferency or default in the 
sheriff, &c., for if the challenge to the array be found 
against the party that takes it, yet he shall have his parti- 
cular challenge to the polls. There is a principal cause 
of challenge to the array, and a challenge to the favour. 

Principal, in respect of partiality : as first, if the sheriff 
or other officers be of kindred or affinity to the plaintiff 
or defendant, if the affinity continue. 

Secondly, if any one or more of the jury be returned 
at the denomination of the party, plaintiff or defendant, 
the whole array shall be quashed. 

So it is if the sheriff return any one that be more favor- 
able to the one than to the other, all the array shall be 
quashed. 

Thirdly, if the plaintiff or defendant have an action of 
battery against the sheriff, or the sheriff against either 
party, this is a good cause of challenge (a)." 

« So if the plaintiff or defendant have an action of debt 
against the sheriff; (but otherwise it is, if the sheriff have 
an action of debt against either party) or if the sheriff 
have parcel of the land depending upon the same title ; 
or if the sheriff or his bailiff which returned the jury, be 
under the distress of either party ; or if the sheriff or his 
bailiff be either of counsel, attorney, officers in fee or of 
robes, or servant of either party, gossip, or arbitrator in 
the same matters, and treated thereof(d). 



(a) Co. Litt. 156. 

(b) Co. Litt. 156, a. ; Jenk. Cent. 66, case 23. 
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And where a subject may challenge the array for unin- 
differency, there the King being a party may also challenge 
for the same cause, as for kindred, or that he hath part of 
the land, or the like. 

And when the King is party, as in traverse of an office, 
he that traverseth may challenge the array ; and so it is in 
case of life. And likewise the King may challenge the 
array ; and this shall be tried by triers, according to the 
usual course. 

The array challenged on both sides shall be quashed. 

And if two strangers make a panel, and not in favorable 
manner for the one party or for the other, and the sheriff 
return the same, the array was challenged for this cause, 
and adjudged good. (See post, 119.) 

If the bailiff of a liberty return one out of his fran- 
chise, the array shall be quashed, as an array returned by 
one that hath no franchise shall be quashed(a)." 

It is said(i) that after a challenge to the array tried, the 
party shall not challenge the array again for any other 
cause, for then it would be infinite. See the course adopted 
in the King against Adams and Langton, (post appendix) 
at the Maryborough special commission. 

A challenge to the array for cousinage of the sheriff is a 
principal challenge. The cousinage should be traversed 
"j9roM^, &c., in manner and form," and this shall be tried 
by two triers. 

The manner of cousinage is not traversable, but the fact 
of cousinage only(c). 

By the 33 Henry VIII. c. 4, (Irish,) consanguinity 
beyond the fifth degree is no principal cause of challenge. 



(a) Co. Litt 156^ a. 

(^) Complete Juryman, 318, cites Bro. Chall. 156. 
(c) 3 Dyer, 318 b.; Vernon against Manners and Wife and 
Others. 
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This act was passed in relation to the peculiar circumstances 
of "the Pale" at that time, and when "the King's 
English subjects were restrained from marrying with tlie 
Irish nation/' by statute, since repealed. It is said(a) 
that if the plaintiff prays a venire to the sheriff, he cannot 
challenge the array for any principal challenge for any 
cause in the sheriff, whereof he could have knowledge at 
the time of awarding the venire, as for consanguinity, 
affinity, or the like, between him and the sheriff; for upon 
such cause shown he might have had process to the coro- 
ners ; but of consanguinity, affinity, or the like, between 
the sheriff and the defendant, he shall not be presumed to 
have knowledge. 

If a sheriff make a false return, that the panel was 
arrayed by his predecessor, it may be challenged for 
cousinage or affinity of the sheriff, which shall be tried by 
two triers, notwithstanding the false return(i). 

Want of proper venue is not a ground of challenge to 
the array (c), nor can the array be challenged for a cause 
which contradicts the record, as that the sheriff made his 
return two days after he had received a writ of discharge. 
This would be a direct averment against the record, as the 
array is returned by him as sheriff, and the return is 
accepted((f). But in this case the court advised that a 
challenge should be made to the array, because it was 
favorably made, and returned in favor of the party, &c. ; 
and the court directed the triers that it was not duly made 



(a) Per curiam, Bro. Chall. 77 ; Fitzh. 173. 

(6) 2 Dyer, 177, b. Anonymous, in a plea of land. 

(c) Holt's Reports, 134 ; the King v. Warden of the Fleet 
Issue on a monstrans de droit out of Chancery. 

{d) Cro. El. 369, Hoare v. Brown* 

Z 



114 CHALLENGES TO JURORS 

and returned, because it was without warrant, and the array 
was quashed (a). 

The alleged unindifferency of the master of the crown- 
office is not ground for challenging the array (i) ; the 
proper remedy is to apply to the court, by motion, to 
appoint some other officer to nominate the jury. 

It has been held in a civil case that it is ground of 
challenge to the array that the distringas was not lodged 
with the sheriff six days previously to the day of trial(c), 
unless there is, at least, one distringas regularly issued and 
lodged(rf). 

The reforming and allowing of the jurors' list by justices 
at sessions — the delivering of jury lists by the cess collect- 
ors to the clerk of the peace — the issuing of the precept 
to the collectors, and annexing printed forms of returns to 
the precept by the clerk of the peace, have been consi- 
dered matters directory only, and a challenge to the array 
for the neglect of these particulars has been disallowed(e). 

Where the special jurors do not attend, a challenge lies 
to the array of the tales returned. In the case of the 
King against Dolby(y), on an indictment for libel, only 
two of the special jury attending, the prosecutor prayed a 



(a) Ibid. 

(6) 4 B. & A. 471 ; the King v. Edmonds and others. 

(c) Dundalk Western Railway Company against Gray, 1 C. & 
D. C.C 332, coram Busbe, C. J. Sittings Q. B. after Hilary 
Term, 1840 ; Gillespie & Gumming, 1 C. & D. C.C. 294, 2 Tr. 
Law Reports, 28. 

{d) Keogh & Walker, cited 1 C. & D. C.C. 333, coram 
Doherty, C. J. and see the remarks of Pennefather, B. 2 Ir. 
Law Reports, 32. 

(e) The Queen against Conrahy, 1 C. & D. C.C. 66, on an in- 
dictment for murder. 

(/) 2 B. & C. 104 ; 1 D. & R. S. C. Middlesex Sittings 

after Michaelmas Term, 1821, coram Abbot, C. J. 
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tales ; tKe defendant challenged the array of the tales, of 
the ground that one of the two persons, who together 
constituted the sheriff of Middlesex, was, at the time on 
arraying the panel of tales, one of the prosecutors of said 
indictment The prosecutor took issue upon this chal- 
lenge, and triers were appointed, who found for the 
challenge. The panel of the tales was thereupon quashed, 
and the cause made a remanet. 

In Chapman against Macutchin(a), the array of the 
panel was challenged on this ground, amongst others, that 
it was arrayed by the under-sheriff, who was at the time 
of arraying, and continued at the time of the trial, a 
partner in business, as an attorney, with the plaintiff's 
attorney. There was no decision upon the validity of this 
challenge, but Bushe, C. J., was of opinion, that this 
ground of challenge was good; that the question was 
not, had mischief been done, but whether, under such 
circumstances, it might have been done ; that the duty of 
a sub-sheriff was altogether incompatible with the duty of 
a person acting as attorney to a party in an action at law ; 
and that the circumstance of the sub-sheriff having sub- 
jected himself to a heavy penalty, or not having interfered 
in the conduct of the case, was no answer to the objection. 
The plaintiff's counsel accepted an offer by the defendant, 
to refer the matter in dispute to arbitration. 

In the case of Lessee Stubber and Wall(J), the array 
was challenged, on the ground, that the plaintiff's attor- 
ney, wik> was the under-sheriff and returning officer, at 
the time when the jurors were summoned, returned and 
empanneled the said jurors. 



(a) 1 C. & D. C.C. 121. See the case of Brunskill and Giles, 
2 Moo. & Scott cited> post> and the remarks of Tindal^ C. J. 

(b) I C. & D. C.C. 54. Home Circuit, 1839. 

I 2 
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Counsel for the plaintiff declined either to demur or 
plead to the challenge. The panel was thereupon quashed 
by the court. 

If the array is challenged for the return by the sheriff 
of some person or persons not in the juror's book(a)9 it 
has been held that the challenge should name the persons 
so returned, and that it is not sufficient to allege in the 
challenge that there is no juror's book(i). 

If the sheriff who returns the jury, is one of the pro- 
secutors, this ought to be made the subject of challenge. 



(a) The 3 & 4 Wm. 4, c 91, s. 11, Ir. enacts, "that the 
sheriff shall not^ in answer to any writ of venire Jucias, or pre- 
cept for the return of jurors, return the names of any persons not 
contained in the jurors' books for that then current year; and 
that where process for returning a jury for the trial of any of 
the issues aforesaid shall be directed to any coroner, elisor, or 
other minister, he shall have free access to the jurors' book for the 
current year, and shall not return the names of any persons not 
contained in the said book : provided always^ that if there shall 
be 110 jurors' book in existence for the current years, it shall be 
lawful to return jurors from the jurors' book for the year preced- 
ing : and if it shall happen that any person not in the jurors' 
book shall be returned, and any trial shall proceed and verdict 
be found, without any objection to any such person as a juror, 
such trial shall not be deemed a mis-trial, nor shall the verdict 
therein be impeached or questioned on account of the return of 
such juror, provided that nothing herein contained shall be con- 
strued to prevent any sheriff or other returning officer is making 
returns to any writ of venire or precept, from exercising his dis- 
cretion in framing the panel annexed to such returns in such man- 
ner as he is now by law directed to do, save only so far as to pre- 
vent the insertion in such panel of any names not contained in 
the said jurors' book.'* 

(b) 1 C. & D. C.C, the Queen against Conrahy, on an indict- 
ment for murder, coram Torrens, J. Home Circuit Spring As- 
sizes, 1839. 
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It is not a ground for arresting the judgment. It was so 
ruled by the twelve judge8(a). 

In Savage's case(i), the prisoner was tried for setting 
fire to a house, and objected to the panel, because the 
sheriff was an inhabitant of the hundred in which the 
house was situated. 

The 9 Geo. I. c. 22, disabled any one from recovering 
damages unless he gave certain notices, &c. The prisoner 
not being prepared with proof of this, the challenge was 
withdrawn, and the prisoner convicted. 

In Michaelmas Term, 1824, the judges met, and were 
of opinion that proof of the notice and requisites of the 
statute was essential to sustain the challenge. 

Challenge to the array for favour. — He that taketh 
this, must shew in certain the name of him that made 
it, and in whose time, and all in certainty. 

This kind of challenge, being no principal challenge, 
must be left to the discretion and conscience of the triers. 
As if the plaintiff or defendant be tenant to the sheriff, 
this is no principal challenge ; for the lord is in no danger 
of his tenant; but e converse, it is a principal chal- 
lenge ; but in the other he may challenge for favour, and 
leave it to trial. So affinity between the son of the 
sheriff and the daughter of the party, or e converso, 
or the like, is no principal challenge, but to the favour ; 
but if the sheriff marry the daughter of either party, or 
e converso, this (as hath been said) is a principal 
challenge, or the like(c). 

But where the king is party, one shall not challenge 



(a) 1 Leach, C.C case 58, (reserved from the Old Bailey 
Sessions, Octr. 1773). 

(b) 1 Moody's Crown Cases Reserved, 5. 

(c) Coke Littleton, 156 a. 
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the array for favour, &c. because in respect of his alle- 
giance he ought to favour the king more. 

But if the sheriff be a vadelet of the crown, or other 
menial servant of the king, then the challenge is good. 

Lord Hale will not allow this sort of exception to a 
juror, to be more than a challenge to the favour in trials 
for treason or felony ; citing for authority, from Fitz- 
herbert's Abridgment, a case in 3 H. 6, which is a decision 
in point, by the whole court ; to which may be added the 
dictum in the Year Book of 4 H. 7, 3. The practice 
since Lord Hale's time seems to have accorded with his 
doctrine, there being subsequent instances in print, in 
which such an exception, when taken to the polls, has 
been disallowed; but not one, I believe, of its being 
received. Instances of disallowing the exception as 
a principal challenge, are Mr. Hampden's trial in the 
King^s^^Bench, Charles Hill 36, 2, (for a misdemeanor), 
and Sir William Parkins's, at the OldBailey, in 1735, for 
high treason. See State Trials, 4th edition, vol. 3, 
p. 825, and vol. 4, p. 633. In the former, the point 
was sharply argued on challenges by Mr. Hampden of 
two jurors, for having offices in the king's forest; and as 
the counsel for Mr. Hampden relied on Lord Coke and 
on RoUe's Abridgment of the case of 22 E. 4, here cited 
by Lord Coke in the margin as the ground of his doctrine, 
so the court adjudged against the exception as a principal 
challenge, on the authority of the case of 3 H. 6, cited by 
Lord Hale. In the latter, Sir William Parkins challenged 
two for being servants of the king ; but was informed by 
Lord Holt that it was no cause of challenge. The first 
of these instances was a direct adjudication ; but it loses 
part of its weight, in consequence of having occurred in 
an ill time, whilst Lord Jeffries presided in the King's 
Bench, and of being accompanied with ungracious and 
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unbecoming language from him, in respect to both Coke 
and Rolle. The second was rather an extra-judicial 
opinion, because the counsel for the Crown consented to 
put by the jurors objected to; but Lord Holt declared 
against the challenge in the most absolute and unreserved 
terms, as if it would not bear arguing(a). 

It seems that it is a good cause of challenge to the 
array, that the sheriff is tenant to a party, although he is 
also tenant to the Crown. Thus in Lord Hunsdon and 
Baker(&), the Attorney General put in a challenge to the 
array for the queen, because the sheriff was tenant to 
the plaintiff. A counter-plea was put in, that the sheriff 
was also tenant to the queen. 

The challenge was much debated, and the court inclined 
to be of opinion, that although the sheriff was tenant to 
both, yet that he who takes the challenge should have 
advantage of it. Lord Hunsdon afterwards, by consent 
of counsel, waived the counter-plea, and the array was 
quashed. 

The panel may be challenged because it was not arrayed 
by the sheriff. The question which the criers have, in 
such case, to try, is thus, stated by Bushe, C. J., in the 
case of the King against Adams and Langton, at the 
Maryborough Special Commission in 1832(c). 

The issue is to try whether the panel has been arrayed 
by the sheriffs or not. If a stranger has been allowed to 
array it from any improper motives, it is a most reprehen- 
sible, mischievous, and alarming practice. I do not think, 



(a) Hargrave, note 5, Co. Litt. 156 a. 

(b) Cro, El. 663. An issue out of Chancery, in a monstrans 
de droit, 

(c) Report of tbe Trials at the Maryborough Special Commis- 
sion, by D. Mongan, Esq., barrister-at-law, p. 227, &c. 
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however, if either the sheriff or sub-sheriff received assist- 
ance from those who are better informed than himself in 
arraying this panel, that it can be said that it is the panel 
of those who assisted him, provided he exercised his own 
judgment upon it, and either adopted it altogether, or 
altered it according to his own judgment. On the other 
hand, if the sub-sheriff, in this case, permitted any officious 
man to meddle with his panel, and to put names upon it, 
and to dictate to him what was to be his panel, without 
exercising his own judgment upon it — in short, if he from 
any motive, corrupt or otherwise, adopted a panel made 
by another man, and merely lent his official name to 
another man's panel, in the whole or in part, then this 
challenge is supported, otherwise not. 

When the array was challenged for partiality in the 
sheriff, in placing jurors, whom it was alleged the sheriff 
deemed more likely to convict, higher on the panel than 
others, whom he deemed more likely to acquit, the court 
stated the question, which the triers were to try, thus(a) — 

" Whether it was an impartial panel, or had been so con- 
tructed as to deprive the prisoners of a fair trial. If 
persons had been left off, or corruptly placed, or post- 
poned in such a manner and to such an extent as 
would deprive the prisoners of impartial jurors, or throw 
them into the power of jurors prejudiced against them, 
then it was not an impartial panel, and they would find 
accordingly ; but if otherwise, there was no pretence for the 
challenge" (^) 



(a) Maryborough Special Commission, 1832, the King against 
Adams and Langton, coram Bashe, C. J., and Smith, B. — 
Reported by D. Mongan, Esq., barrister -at- law. 

(b) The object of evidence given in support of the challenge 
was to show that Protestant jurors had been put higher on the 
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Where a challenge is taken to the array, on the ground 
that the lists returned by the barony constables, from 
which the jurors' book was formed, had been improperly 
dealt with by the magistrates, and that names had been 
struck out without authority, the challenge has been held 
bad, because it did not aver that the jurors' book contained 
an insufficient number of names, nor that there was any 
valid objection to those returned(a). 

It is said(&) that if the grand jurors are not selected 
by the sheriff or the sub-sheriff, but at the nomination of 
;some other person, it will be a good cause of challenge. 

Hawkins(c) is referred to : but he says, only " it seems 



panel than Roman Catholic jurors. The prisoners were Roman 
Catholics. The learned judge, Bushe, C. J. said> that the jurors had 
nothing to do with the question. Whether that complaint is well 
founded, or whether the evidence has not afforded a sufficient 
answer and explanation ; but their attention must be confined to 
the single inquiry, whether this is an impartial panel. That he 
was at a loss to discover any other grounds for this anomalous 
proceeding, except the assumption of that opinion which he had 
deprecated, that the wicked and dangerous conspiracy infesting 
the country was identified with the profession of the Roman 
Catholic religion. To allege that in the trial of ordinary 
offences, a Roman Catholic cannot he fairly tried by Protestants, 
would be extravagant and ridiculous ; and to confine that asser- 
tion to the crime of such insurgents, as upon this commission 
were to be dealt with, implied a cruel aspersion upon both 
religions. 



(a) ] Crawford & Dix. 513 ; the Queen against Fitzpatrick, 
coram Doherty, C. J. Carlow Summer Assizes, 1838. See the 
form of challenge adopted in that case, ibid. 

(b) 1 Hayes' Crimes and Punishments, 358, ed. 1842. 

(c) 2 Hawk. c. 25, s. 16. See Leach's Edition and Curwood's 
Edition, where it appears that the authority of Cro. Car. &c., 
cited in the margin, is not applicable nor intended by Hawkins 
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that any one who is under a prosecntion for any crime 
whatever, may, by the common law, before he is indicted, 
challenge any of the persons returned on the grand jury, 
as being outlawed for fel<my, &c., or villains, or returned 
at the instance of a prosecutc^r, or not returned by the 
proper officer, &c." No authority is cited for this position ; 
and if it is contrasted with the 16th section, immediately 
following, where it is stated, that one outlawed of felony may 
pleady in avoidance of it, that one of the indictors was 
outlawed for felony, &c., it would seem as Downes, C. J., 
remarked, in Sheridan's case, that the passives in Hawkins, 
in this particular, are not to be relied on as an audiority : 
because, when we examine the several sections or para- 
graphs in his book, we see painted, as it were, the 
countenance of a man in doubt ; that part of his book is 
a discussion upon a controverted or uncertain point, rather 
than the opinion of a judicial author (a); and accordingly 
it was decided by the King's Bench in Ireland, in Sheridan s 
case, that a challenge to a grand juror does not lie(c). 



to be referred to as supporting this proposition, but in reference 
to that immediately preceding. 

(a) Bacon's Abridgment echoes the position in Hawkins, but 
no additional authority is cited. Withipole's case, in Croke 
Charles, was a plea (not a challenge) in avoidance of a coroner's 
inquest, because two persons upon it had been outlawed : it was 
held good. 

(c) 31 How. State Trials, 543. 



CHALLENGE TO THE ARRAY OF A SPECIAL 

JURY. 



SECTION II. — It is stated in a modern text-book 
that the array of a special jury may be ehallenged(a). The 
case of the King against Johnson(^) is cited for this 
position. That was an information in the nature of a quo 
warranto. The defendants had obtained the common rule 
for a special jury, that the sheriff should attend with the 
jury-book, and that he should return the twenty-four 
struck by the master. The prosecutor took out the venire 
to the sheriff. The defendant challenged the array, on 
account of an interest in the sheriff. The challenge was 
argued before the two judges of Chester, who were of 
opinion that the challenge should be allowed, though it 
was much insisted on that, since the late act, the sheriff 
had no influence, he being only to return the list brought 
him as struck ; but the right of challenging not being 
taken away, nor his power of marshalling the panel and 
putting which he pleased first, it was determined to be a 
good challenge, and the array was quashed(c). Such is the 



(a) Dickinson's Quarter Sessions, 5th ed. (1841)^ by Sergeant 
Talfourd, p. 501, note k. 

(b) 2 Stra. 1000. 

(c) The statute, alluded to in the above case, is the 3 G. 2, 
c. 25, Engl. ss. 15, 16, 17. The substance of these sections is 
thus stated by Abbot, C. J., in the King against Edmonds and 
others, 4 B. & A. 477. 
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report of this case in Strange, but it appears from the 
report in the Crown Circuit Companion(a) that the answer 
to the challenge, which seems to have been introduced by 

The 1 5th section begins by reciting^ that some doubt had been 
conceived touching the power of the courts at Westminster, to 
appoint juries to be struck before the clerk of the Crown, master 
of the office, prothonotaries, or other proper officer of the respec- 
tive courts, for the trial of issues depending in the courts, with- 
out the consent of the prosecutors or parties concerned, unless 
such issues are to be tried at the bar of the same court, and then 
declares and enacts, that it shall be lawful for the courts, upon 
motion made on behalf of his majesty, or of any prosecutor or 
defendant, in any information or indictment for misdemeanor, 
&c., or plaintiff or defendant in any action or suit, and the courts 
are thereby authorized and required upon such motion to order 
and appoint a jury to be struck before the proper officer of the 
courts, in such manner as special juries have been and usually 
are struck in such courts, upon trials at bar had in the same courts, 
which said jury, so struck as aforesaid, shall be the jury returned 
for the trial of the said issue. The sixteenth section relates only 
to tlie costs. The seventeenth section enacts, that when a special 
jury shall be ordered to be struck, in any case arising in any city 
or county of a city or town, the sheriff or under-sheriff shall be 
ordered, by the rule, to bring before the proper officers the books 
or lists of persons qualified to serve on juries within the same, 
in like manner as the freeholders* book hath been usually ordered 
to be brought, in order to the striking of juries for trials at bar, 
in causes arising in counties at large and the jury shall be taken 
and struck out of such books or lists. Upon tbis statute it may 
be observed, first, that there is no provision as to the mode of 
taking and striking the special jury ; but that matter is left to the 
ordinary practice used in cases of trial at bar. Secondly, that 
there is a positive enactment, that the jury so struck shall be the 
jury returned for the trial of the issue* And thirdly, that, although 
the statute contains a provision for the attendance of the sheriff of 
the county of a city or town, it contains none as to the attendance 



(a) 105, 106, 8th edn. 
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way of counterplea, was that the sheriff was acting under 
a rule of the court There was a special demurrer to the 
counterplea, which assigned, amongst other causes, the 
non-production of the rule of court. According to the 
account of the case in the Crown Circuit Companion, 
pp. 105-6, the judges of Chester held the counterplea ill, 
because the court there could not take notice of the rule of 
court; and Lord Hardwicke said the judges had done 
right, because the rule could not have been taken notice 
of. This appears a more satis&ctory reason than that 
mentioned in the report in 2 Strange, 1000, that the 
sheriff would have the ordering of the names on the panel. 
It may be further observed, in support of the reason men- 
tioned in the Crown Circuit Companion, that the trial 
being in Cheshire, the jury process did not issue from the 
court of Kings Bench, but the record was sent by 
mittimus to the chamberlain of the county palatine, and 
the jury process issued from the court of great sessions, 
and the case was tried at the bar of the court there, in the 
usual course(a). 

This case of the King against Johnson is mentioned in 
BuUer's Nisi Prius, but with a qucere. 

In the King against Burridge(6) the prosecutor and 
defendant had entered into a rule by consent, that the 
sheriff should attend the master of the office with the 



of the sheriff of a county at large, leaving that to be enforced 
according to antecedent practice, which may well be supposed to 
have been more perfecdy established in the cases of counties at 
large than in smaller districts, by reason of its more frequent 
occurrence. 



(a) Per Abbot, C.J. Rex v, Edmonds and others,4fi. & AId.483. 
lb) 2 Ld. Raymd. 1364 ; 1 Stra. 593. 
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freeholders' book, and that the master should name forty- 
eight out of the book, and each party should strike out 
twelve, and the sheriflF should return twenty-four, residue 
of the forty-eight, for the trial of the issue. The defend- 
ant's agent struck out three of the four-hundredors before 
the master. At the trial the defendant's counsel challenged 
the array for want of hundredors, and Denton, J., allowed 
the challenge, although the prosecutor produced the rule of 
court, and pleaded it by way of counterplea to the chal- 
lenge. The learned judge was of opinion that the rule 
did not bar the defendant from taking this challenge, and 
the panel was quashed. 

The court above held the challenge a contempt, and 
granted an attachment. 

Abbot, C. J., referring to this case in the King against 
Edmonds(a), says, " This was before the statute ; and it 
appears to have been thought that the rule of court could 
not dispense with the rule of law as to hundredors. If 
that be law, great inconvenience may ensue." 

Where the process has been directed to elisors, there 
can be no challenge of the array(6), " because they are 
appointed by the court ;" but the party may have his 
challenge to the polls. So, likewise, under the old law, 
on a writ of right, whereon the sheriff returns to the 
court four knights, by whom, after being sworn for this 
purpose, twelve others are chosen and named in^ the 
presence of the parties, to constitute, with the same 
knights, the grand assize, or trying jury, consisting of 
sixteen persons, there cannot, after the panel is returned 
by the four, be any challenge either of the panel or of 
the polls ; though the twelve, before any assent or return 



(a) 4 B. & Aid. 483. (b) Co. Litt. 158 a. 
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of the panel, may be challenged before the four knights 
electors(a). 

Abbot, C. J., referring to the ease of Elisors, 8ays(i), 
^^ The nomination of a special jury by the known and 
general officer of the court, whether the clerk of the crown 
or master of the office, or otherwise^ is precisely analagous 
to a nomination by elisors specially appointed by the court 
for the particular purpose; and as the array cannot be 
challenged in the latter case, I am unable to discover any 
satisfactory reason for saying, in the absence of all practice 
and authority, that it may be challenged in the former. 
The reason for disallowing it holds equally in both cases — 
the court may be applied to. If there be any reasonable 
personal objection, known beforehand, the court will, upon 
proper application, order the nomination to be made by 
another officer ; if any reasonable objection arises from the 
conduct of the officer on the particular occasion, the court, 
having power over its own rule, at least until every thing 
shall have been completed under it, can reform and correct, 
and, if necessary, make a new rule for nomination by 
another officer, or abrogate the rule entirely and leave the 
nomination to the sheriff. If the application be not made, 
or be refused by the court as unreasonable^ it may well be 
supposed that no reasonable objection exists, especially 
when it is considered that the party has the power of 
striking out twelve names. Another reason against 
allowing such a challenge is the great inconvenience that 
would ensue, and the almost utter impossibility of inquir- 
ing into the matter satisfactorily at nisi prius. If such a 
challenge can be allowed in one case, it must be allowed 



(a) Co. LitU 294. Booth's Real Actions, 97-102 ; 7 Hen. 
4-20. 

(ft) Rex V. Edmonds and others, 4 B. & Aid. 481-2. 
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in all, criminal and civil, for the prosecutor and for the 
defendant. And such challenges may be used as an in- 
strument of delay or vexation at every assizes throughout 
the kingdom, and must be tried in the absence of the 
person by whom the panel has been formed, and conse- 
quently without any opportunity of answer or explanation ; 
whereas the sheriff and the coroners are bound by the duty 
of their office to attend at the assizes, and in fact almost 
invariably do so. 

It is stated in a recent text book(a), that it seems 
questionable whether a challenge does not lie to a special 
jury, on account of interest in the sheriff, and the case of 
Nowlan against the King is referred to(^). That case was 
tried by Jebb, J., at the summer assizes for Kilkenny, 
A. D. 1824, at which time the 17 & 18 Geo. III. 
c. 45, was the special jury act in force in Ireland(c). 
An action was brought to recover the amount of a 
defaulting treasurers security. The defendant put in 
three challenges to the array. The array being deemed 
sufficient, the defendant put in a challenge to the polls, 
which was also disallowed. The 36 Geo. III. c. 55, s. 55« 
(Irish), enabled the grand jury to present such sums of 
money as should remain unpaid on account of the 
absconding or insolvency of the treasurer, to be raised 
either upon the county or upon the barony or half barony 
in which the same was before levied, if they should think 
fit. The ground of the first challenge to the array was 
that the panel was arrayed by " W. T., who now is, and 



(a) 2 Hayes on Crimes and Punishment, 443. 

(b) 1 Hudson & Brooke, 164. 

(c) See the words of this act, post; the 3 G. II., c. 25, was the 
analogous English act; see the substance of its provisions, ante, 
page 124. 
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at the time of arraying the said panel and return thereof, 
within written, was sheriff of the said county of K., within 
written, which said W. T. then was, and now is, a land- 
holder, of the parish of T., within the said county, and 
concerned in interest in the event of the trial of the said 
several issues within joined to be tried, &c." Demurrer, 
and causes assigned, for that it was not stated that the 
treasurer was insolvent for any sums of money that had 
been levied, either on the county at large or on the 
barony or half barony in which the parish of T. was 
situated, and also for that it did not appear that the sheriff 
had any certain or direct interest in the event of the trial 
of the issues, and also for that as the plaintiff in error 
was only surety for the treasurer, the money that might 
be received from him, as such surety, could not be pre- 
sented by the grand jury of the county, to be expended 
in executing any works in the county. Joinder in de- 
murrer. Second challenge, to the array, that it was made 
by the sheriff and his officers at the nomination and instance 
of the king in favour of the king. Demurrer, and cause 
assigned, for that the challenge purports to be a challenge 
to the favour, whereas in law no challenge to the favour 
lies where the king is party. Joinder in demurrer. Third 
challenge, that the names of a competent number of 
jurors, to wit, not less than 86 nor more than 60, are not 
contained in the panel, arrayed and returned. Demurrer, 
and cause assigned, that it did not appear whether the 
jury was a common or a special jury struck by rule of 
court. Joinder in demurrer. The record then set forth 
the judgment by the justices of assize, that the array of 
the panel was sufficient. The plaintiff in error then put 
in a challenge to the polky because one H. W., one of the 
jurors, was a landholder, and an interested tenant within 
the said county of K., to wit, at D., within the said 
county, and concerned in interest in the event of the 
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suit," &c. Demurrer, with like causes assigned as to the 
Srst challenge to the array. Joinder in demurrer; and 
judgment for the King, that the poll was sufficient. 

Three of the pleas put in by the defendant were 
specially demurred to by the Crown. The jury found for 
the Crown on the issues in fact, and the Court of Exche- 
quer gave judgment upon the demurrer to the pleas. A 
writ of error was brought in the Exchequer Chamber, and 
the first and second challenges to the array, and the chal- 
lenge to the polls, which had been overruled by the judge 
below, were relied on by the plaintiflF in error. 

The case was twice argued, and the fact that the jury 
who tried the case was a special jury not appearing on the 
record, the court below (the Court of Exchequer) granted 
an amendment of the record to that effect. 

The case stood once for some terms, until May, 1827, 
when it was called on for judgment. 

Eleven of the judges (Bushe, C. J., dissentient) were 
of opinion that the judgment given in the court below 
ought to be reversed(a). 

No reasons for the judgment were given by the court, 
nor was it stated on which of the challenges, or on what 
ground, the judgment below was reversed ; but in the 
course of the argument, when the counsel for the defen- 
dant in error insisted that a challenge to the array of a 
special jury would not lie, and cited the case of the King 
against Edmonds as an authority to that effect, Penne- 
father, B., said, " That case cannot be controverted so far 
as it decides anything ; it is an authority that a challenge 
to the array of a special jury, on the ground of unindif- 
ferency in the master of the crown office, ought not to be 
received ; but is that the same thing as a challenge for 
unindifferency in the sheriff? The master of the crown 

(a) 1 Hud. & Brooke, 168-9. 
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office is the officer of the court expressly appointed to 
nominate the special jury ; and that is one of the grounds 
on which the case is decided. But can the challenge to 
the sheriff be answered on that principle ? It may be said 
perhaps that he does not do anything ; but does he not 
name the grand panel, and has he not the ordering of the 
names of the special jurors ? Another ground upon which 
Rex V. Edmonds is put (p. 482) is the inconvenience that 
would ensue from the master's being absent at nisi prius, 
whereas it is said the sheriff and the coroners are bound 
by the duty of their office to attend at the assizes. This 
does not look as if the court intended there to deny that a 
challenge to the array of a special jury would not lie on 
account of unindifferency in the sheriff; and besides, as my 
brother Torrens suggests to me, a challenge to the array on 
the ground of unindifferency in the sheriff was also offered 
there ; and the motion for a new trial, on account of the 
rejection of this challenge, is disposed of on a different 
ground, (p. 489) — namely, that there was no foundation in 
fact for supposing that the sheriff was unindifferent. I 
ought to observe also, that it seems to' me that the argu- 
ment against receiving a challenge to the array of a special 
jury before the act of parliament, when it was done by 
consent, was much stronger than it is now, for now the 
rule of court does not designate the person who is to return 
the jury, whereas formerly the rule entered into by con- 
sent added that the sheriff should return the jury struck 
by the officer. It is now more analogous to the case of 
special juries upon trials at bar." 

Thus the question, whether there can be a challenge to 
the array of a special jury, remains undecided, and the 
proposition above cited, (p. 123) appears not to be sup- 
ported by any decision{a). 

(a) The sections of the former and present English and Irish 

jury acts which bear upon the preceding subject, relative to 

special juries are the following : — 

k2 
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In Kynaston against the Mayor, Aldermen, &c. of 
Shrew8bury(a), on issues taken on the return of a man- 
damus to restore the plaintiff to the office of alderman of 

3 Geo. II. c. 26, English- The substance of the sections bear- 
ing upon special juries is given, ante p. 124 

6 Geo. IV. c. 50, the Jury Act now in force in England, 
repealed the 3 Geo. II. c. 25 ; the 30th section gives the several 
courts at Westminster power to strike special juries in civil and 
criminal cases, in such manner as the said courts, respectively, 
have usually ordered the same : and every jury so strtick, shall be 
the jury returned for the trial of such issue> 

The 3 & 4 Wm. IV. c. 91, s. 23, (the Irish Jury Act,) enacts 
and declares that every special jury struck in any case civil or 
criminal, as by said act directed, shall be the jury returned for 
the trial of the issue» 

These words occur also in the 3 Geo. II. c. 25 the Old English 
Special Jury Act; Abbot, C.J., alluding to this clause in the 
latter act, in the King against Edmonds, says, he cannot reconcile 
that expression to the supposition, that any idea was entertained 
by the legislature, that the jury so struck and returned, that is, 
the whole panel and the wbole proceeding, should be set aside at 
nisi prius, at least upon any challenge to the favour. 

The 6 Geo. IV. c. 50, s. 32, (English Jury Act,) directs the 
mode in which special juries, in civil and criminal cases, shall be 
struck. It is substantially the same as the 25th section of the 
Irish Jury Act, 3 & 4 Wm. IV. c. 91, which latter is in the words 
following : — 

3 & 4 Wm. IV. c. 91, s. 25, And be it further enacted, that 
whenever any of the courts or judges above mentioned, shall order a 
special jury to be struck before the proper officer of such court, such 
officer shall appoint a time and place for the nomination of such 
special jury ; and a copy of the rule of court, and of such officer's 
appointment, shall be served on the sheriff or under sheriff of the 
county, city, or town, in which the trial is to be had ; and also, 
on aU the parties who have usually been served with the same, 
respectively, in the accustomed manner; and the said officer, at 
the time and place appointed, being attended by such sheriff^ or 
under sheriff, or his agent, who are hereby respectively required 

(a) Andrews, 85, 104, 
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Shrewsbury, the array of the special jury was challenged 
by the defendants, on the ground that the sheriff/ of the 
county, who returned the jury, was one of the aldermen 



to bring with them the jurors* book, and such special jurors' list^ 
or two copies thereof, signed by such sheriff or under sheriff, and 
all the members so written on distinct pieces of parchment or card, 
as aforesaid, shall in the presence of all the parties in any of the 
cases aforesaid and of their attomies. if they respectively choose 
to attend, or if the said parties or their attomies all or any of them 
do not attend, then in their absence, put all the said numbers 
into a box, to be by him provided for that purpose, and after 
having shaken them together, shall draw out of the said box 
forty-eight of the said numbers, one after another, and shall, as 
each number is drawn, refer to the corresponding number in the 
special jurors' list, and read aloud the name designated by such 
numbers, and if at the time of so reading any name either party 
or his attorney shall object that the man whose name shall have 
been so referred to, is in any manner incapacitated from serving 
on the said jury, and shall also, then and there prove the same 
to the satisfaction of the said officer, such name shall be set aside, 
and the said officers shall instead thereof draw out of the said box 
another number, and shall in like manner refer to the correspond- 
ing number in the said list, and read aloud the name designated 
thereby, which name may in like manner be set aside, and other 
numbers and names shall in every such case be resorted to, 
according to the mode of proceeding herein-before described, for 
the purpose of supplying names in the places of those set aside, 
until the whole number of forty-eight names, not liable to be set 
aside, shall be completed ; and if in any case it shall so happen 
that the whole number of forty-eight names cannot be obtained 
from the special jurors' list, then and in that case the said officer 
shall fairly and indifferently take, according to the mode of 
nomination heretofore pinrsued in nominating special juries, such 
a number of names from the general jurors' list as shall be required 
to make up the full number of forty-eight names, all and every 
of which forty-eight names shall, in such case, be equally deemed 
and taken to be those of special jurors; and the said officer shall 
afterwards make out for each party a list of the forty-eight names. 
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of Shrewsbury. The plaintiff demurred; and the judge 
of assize adjourned the matter propter difficuUatem, The 
case was argued in the court above, (coram Lee, C. J., 



in the order in which they shall have been drawn^ as aforesaid, 
together within their respective places of abode and additions, and 
after having made out such list, shall return aU the numbers so 
drawn out, together with all the numbers remaining undrawn, to 
such sheriff or under sheriff or his agent, to be by such sheriff 
or under sheriff, safely and securely kept for future use ; and all 
the subsequent proceedings for reducing the said list of forty-eight, 
and all other matters whatsoever relating to special juries shall 
remain and continue in force as heretofore, except where the same, 
or any part thereof, is expressly altered by this act ; and all the 
fees heretofore legally payable on the striking of special juries 
shall continue to be paid in the accustomed manner. 

Section 26. — Provided always, and be it further enacted, that 
nothing herein contained shall be construed to prevent the parties, 
in any cause, or their attomies, from consenting to have a special 
jury nominated according to the mode used and accustomed before 
the passing of this act ; and upon a consent to that effect, signed 
by each party or his attorney, being communicated to the proper 
officer, he is hereby authorized and required to nominate a special 
jury for the trial of every such cause, according to the mode used 
and accustomed before the passing of this act. 

3 & 4 Wm. IV. c. 91, s. 50, provides, that nothing in the act 
shall be construed to abridge or alter any power which any court 
or judge now hath, or any practice or form in regard to trials by 
jury, jury process, juries or jurors, except where such is repealed 
or altered by or is inconsistent with any of the provisions of this 
act. The 64th section, 6 Geo. IV, c. 50, English Jury Act, is to 
the same effect. 

The 3 & 4 Wm. IV. c. 91, s. 20, enacts, that if any man shall 
be returned as a juror, for the trial of any issue in any of the 
courts hereinbefore mentioned, who shall not be qualified accord- 
ing to this act, the want of such qualification shall be good cause 
of challenge, and he shall be discharged upon such challenge, if 
the court shall be satisfied of the fact ; and that if any man re- 
turned as a juror for the trial of any such issue, shall be qualified 
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Page, Probyn, and Chappie, Js.) and the whole court 
seemed to be of opinion, that if the matter, which was the 
ground of this challenge, could be assigned for error by 



in other respects according to this act^ the want of freehold shall 
not be accepted as good cause of challenge, either by the Crown 
or by the party, nor as a cause for discharging the man so returned 
upon his own application, any law, custom, or usage to the con- 
trary, notwithstanding : provided that nothing herein contained 
shall extend in anywise to any special juror. 

This section is similar to the English Jury Act, 6 Geo. IV. 
c. 50, s, 27. 

The former special jury acts in force in Ireland, were the 17 
& 18 Geo. III. c. 45, (repealed as to special juries for trials in 
counties, by 3 & 4 Wm. IV. c. 91, s. 60,) and the 6 Geo. IV. 
c. 61. The former act, so far as it bears upon special juries, and 
the right to challenge the array of such juries is as follows : — 

Section 3. — Whereas some doubts have been conceived touch- 
ing the powers of his Majesty's courts of law at Dublin, to appoint 
juries to be struck before the master of the office of prothonota- 
ries, or other proper officer of such respective courts, for the trials 
of issues depending in said court, without the consent of the par- 
ties concerned in such suits, unless such issues are to be tried at 
the bar of the same courts. Be it enacted by the authority afore- 
said, that it shall and may he lawful to and for his Majesty's court 
of King's Bench, Common Pleas, and Exchequer, respectively, 
upon motion made by counsel on behalf of any plaintiff or plain- 
tiffs, defendant or defendants, in any action, cause, or suit what- 
sover depending, or to be brought or carried on in the said courts, 
or any of them, (except indictments, informations for misdemea- 
nors, or informations in the nature of quo warranto,) to order 
and appoint juries to be struck before the proper officer of each 
respective court for the trial of any issue joined in any of the said 
cases, (and triable by a jury of twelve men,) in such manner as 
special juries have been and are usually struck in such courts re- 
spectively upon trials at bar, to be had in the same courts. 

Section 4. — And be it enacted by the authority aforesaid, that 

the said jury so struck as aforesaid, shall he the jury returned 

for the trial of said issue, and shall be summoned by the sheriff 
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the plaintiff, the challenge was good in order to avoid 
circuity; but Lee, C. J., inclined to think it could not be 
assigned for error by the plaintiff; and he seemed more 



or other officer appointed to return the same at least six days 
before the assizes or sittings at which such issue is to be tried. 

Section 5. — ^And be it further enacted by the authority afore- 
said^ that the person or party who shall apply for such jury to be 
struck as aforesaid, shall bear and pay the fees for striking such 
jury^ and shall not have any allowance for the same upon taxation 
of costs. 

Section 6. — And be it enacted by the authority aforesaid^ that 
where any special jury shall be ordered^ by rule of any of the 
said courts^ to be struck by the proper officer of such courts in the 
manner aforesaid, in any cause arising in any city or county of 
a city or town, the sheriff or sheriffs of such city, or county of a 
city or town, shall be ordered by such rule to bring, or cause to be 
brought, before the said officers, the books or lists of persons qua- 
lified to serve on juries within the same, out of which juries ought 
to be returned by such sheriff or sheriffs, in like manner as the 
grand panel hath been usually ordered to be brought in order to 
the striking of juries for trial at bar rising in counties at large ; 
and in every such case the jury shall be taken and struck out of 
such book or list respectively. 

Section 9. — ^And be it enacted by the authority aforesaid, that 
in every cause wherein a special juxy shall be awarded by virtue 
of this act> and that a full jury shall not appear before the judge 
or justices, before whom such issue is to be tried, or after appear^ 
ance of a full jury, by challenge of any of the parties, the issue 
is like to remain untried for default of jurors, that the said judge 
or justices, upon request made by the plaintiff or defendant, shall 
have authority by virtue of this act to command the sheriff or 
other officer or officers, to whom the making of the said return 
shall belong, to name and appoint as often as need be twelve such 
other able persons of the said county then present, to whom no 
cause of challenge doth lie, and that the names of the persons to 
be named with their additions and places of abode, shall be writ- 
ten on several distinct pieces of parchment or paper, being all as 
near as may be equal size, and shall be delivered to the clerk of 
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clear, in wliich Page, J. concurred, that the defendant 
could not assign this for error, because it was for his own 
benefit, and also because he might take advantage thereof 



the judge^ before whom such issue is to be tried^ by the sheriff or 
other officer to whom the return of such jury doth belong; and 
shall^ by the direction and care of such clerk be rolled up all as 
near as may be in the same manner and put together in a box or 
glass^ and that some indifferent person, by direction of the 
court, in open court shall draw out said parchments or papers one 
after another, until a number shall appear sufficient with those of 
the original panel who appear to make up the number of twelve, 
who shall be the juxy to try the said issue. 

6 Geo. IV. c. 51, (repealed as to special juries in any indict- 
ment or information tried in any county at large). 

Section 1. — ^Whereas it is expedient that the laws relating to 
juries in Ireland should be assimilated to the laws in force in Great 
Britain, in the particulars hereinafter mentioned : be it therefore 
enacted by the King's most excellent majesty, by and with the 
advice and consent of the lords spiritual and temporal, and com- 
mons, in this present parliament assembled, and by the authority 
of the same, that from and after the passing of this act, it shall 
and may be lawful to and for his Majesty's courts of King's Bench, 
Common Pleas, and Exchequer, in Dublin, respectively, upon 
motion made on behalf of his Majesty, his heirs or successors, 
or on motion made on behalf of any prosecutor or defendant, in 
any indictment or in any information for any misdemeanor, or in 
any information in the nature of a quo warranto depending or to 
be brought or prosecuted in the said Court of Exchequer, to order 
and appoint juries to be struck before the proper officers of each 
respective court for the trial of the issue joined in any of the said 
cases, (and triable by a jury of twelve men) in such manner as 
special juries have been and are usually sti'uck in such courts re- 
spectively upon trials at bar, to be had in the same courts, and in 
such manner as special juries have been and may be struck in 
other cases, under an act made in the seventeenth and eighteenth 
years of his late Majesty King George the Third, intituled, " an 
act for the amendment of the law with respect to outlawries, re- 
turning special juries, and the future effects of bankrupts in certain 
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if by law he was entitled to it by challenge upon the 
trial. Probyn and Chappie, Js., seemed to think that the 
plaintiff might assign the matter for error, because, if it 
be a good objection, the trial would be an undue one. 

The court delivered no opinion, and took time to 
advise. 

On a subsequent day the plaintiff prayed that the array 
might be quashed for the sake of expedition. Lee, C. J. 
said, that he had looked into the books, and was very far 
from being clear in opinion that the defendants could take 
advantage of this matter. Page, J. said, he was clearly 
of opinion that the defendants could not. 

The case was again adjourned for the defendants to con- 
sider whether they would consent to take judgment, that 
it might be so entered, for fear of making a precedent 
thereof. 

It was moved on another day, and the other side refusing 
to consent to the quashing of the array, the court granted 
a rule for quashing it, without consent of the defendants. 

Where the array of a special jury has been quashed 
in a criminal case, and the jury process has been directed 
to the coroners, it is not an objection to the return of the 
coroners that they have summoned the same full special 
jury, although two only appeared on the former trial, nor 
that they had, by letter, requested persons to attend as 
jurors, instead of choosing the tales de circumstantibus. 
In a late case(a) a motion for a new trial was made (but 



cases^ or under any other act or acts, or any law, usage, or custom 
in force in Ireland relating to special juries ; anything in the said 
recited act of the seventeenth and eighteenth years of his said late 
Majesty's reign to the contrary in anywise notwithstanding." 

(a) 2 B. & C. 105, the King against Dolby, on an indictment 
for libel. 
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refused) upon two objections taken to the proceedings — 
first, that the award of a venire facias juratores to the 
coroners, after a prior award of a similar process to the 
sheriffs, on which something had been done, was irregular ; 
and, secondly, that upon the prayer and award of a tales 
at nisi prius, under which the cause was actually tried, the 
tales ought to have been taken out of the persons who 
should happen to be accidentally present in court, without 
any previous measure adopted by the coroners to obtain 
the presence of any persons whom they might consider to 
be proper persons to constitute the tales, if a tales should 
become necessary. 

Lord Tenterden, C. J., said that the first objection was 
argued very much upon a supposition that the process to 
the coroners directed them to summon other persons than 
those who had been previously summoned by the sheriffs. 
But this supposition was not warranted by the language of 
the record, for the direction to the coroners was only to 
cause to come twelve good and lawful men, not twelve 
other good and lawful men ; and in fact this being a 
special jury cause, though it did not so appear on the 
record, the primary panel returned by the coroners con- 
tained, as it ought to have done, the same identical names 
and no others as the panel previously returned by the 
sheriffs on the process directed to them, being the persons 
nominated under the rule of court, and in conformity to 
the act of parliament ; and the effect and substance of 
the whole proceeding was precisely the same, as if an octo 
or decem tales had been awarded, according to the ancient 
course of proceeding, prior to the statutes giving the tales 
according to the practice now in use. So that the case had 
been tried by the very principal jurors by whom, according 
to the defendant's argument, it ought to have been tried. 
The court, therefore, thought that there was not any suf- 
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ficient foundation for this objection, either upon or out of 
the record. 

As to the second objection that the coroners ought to 
have taken the tales from such persons as might happen 
to be present in the court, and ought not to have sum- 
moned any persons of whom they might make a panel, 
the Court held this objection also ought not to prevail. 
No objection was made at the trial to the individuals sum- 
moned and appearing ; nor was it alleged that the coroners 
had, in the particular instance, acted from any improper 
motive or design. But the objection was put upon general 
principles — upon the supposed danger of allowing a coro- 
ner or sheriff to secure the attendance of persons chosen 
by himself, and thereby in effect to select a part of the 
jury. This objection was in direct and manifest contra- 
diction to the whole principle and practice of the common 
law. By the common law the person to whom the jury 
process was directed, whether sheriff or coroner, as the 
case might be, chose whom he would summon to attend, 
and place upon his panel; if a full jury did not appear, 
a decem or octo tales was awarded, the sheriff or coroner, 
in like manner, selected the persons in execution of this 
process. The common law acknowledges no such absur- 
dity as taking, by chance and hazard, the persons who 
are to discharge the important duties of jurymen. It 
ordained that this shall be done by some known and 
responsible officer, who may be punished if he act amiss. 
Even under the statute 35 Hen. VIII. c. 6, which gave 
the tales de circumstantibus, a discretion was to be exer- 
cised by the officer. The provision was made, as appears 
by the words of the fifth section, " for the more speedy 
trial of issues," not for the prevention of partiality. By 
the sixth section, the sheriff or other minister is ^' to name 
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and appoint so many of such other able persons of the 
county as may be present at the said assizes, or nisiprius" 
as shall be sufficient to make up the numbers required. 
Nomination and appointment imply selection. A discre- 
tion is to be exercised, though the number of the persons, 
out of whom the choice is to be made, is of necessity 
limited to those who may happen to be at the assizes or 
nisi prius. And such a proceeding as was adopted by the 
coroner on this occasion, is much less open to the probability 
of an unfair trial, than the taking the tales from those who 
may happen to be present in court ; inasmuch as either 
party may on a trial take measures to fill the court with 
his own friends and partizans. For these reasons the rule 
for a new trial was discharged. 

Negligence on the part of the sheriff's officer, in not 
summoning some of the special jurors, seems no ground 
for challenging the array for partiality in the sheriff. 

Thus in the King against Edmonds, and others(a), 
when the omission of the sheriff's officer to summon one 
of the special jurors was objected as a ground of challenge 
to the former for unindifferency, (the sheriff's officer had 
sent the summons without the privity of the sheriff or 
sub-sheriff, by a carrier or newsman who had not delivered 
it), Abbot, C. J. was of opinion that this was no evidence 
of unindifferency in the sheriff or sub-sheriff, and that in 
no case could it be a ground of principal challenge, 
according to any authority. 

The statute which enacts that want of qualification 
shall be a good cause of challenge to a juror, provides, 
that nothing therein contained^shall extend in anywise to 
a special juror{b). 

(a) 4 B. & Aid. 489. 

(ft) 3 & 4 Wm. IV. c. 9l,;s. 20,3rish Jury Act ;; 6 G. IV. 
c. 50, s. 27, English Jury Act. 
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Lord Tenderden, C. J., remarks on this proviso, 
that it appears to have the effect of taking away the right 
of challenge on the ground of alienage in the case of a 
special juror, probably because the party has had an earlier 
opportunity of making the objection(c) ; but if a party 
having the opportunity of challenging a special juror 
neglects to do so, even although it appears that the fact of 
disqualification of the juror was not known by the defen- 
dant until after the trial, anew trial will not be granted(cf). 



(c) The King against Sutton, 8 B. & C. 419. 

[d) Ibid. 



RIGHT OF THE CROWN TO CHALLENGE WITHOUT 
CAUSE, OR TO MAKE JURORS " STAND BY." 



SECTION III. — In respect of the right of the crown to 
peremptory challenge, Sir Edward Coke says, " that by 
the common law, before the statute 33 Edw. I., the king 
might have challenged peremptorily without showing cause, 
but only that the jurors were not good for the king, and 
without being limited to any number. But this was mis- 
chievous to the subject, tending to infinite delays and 
dangers, and therefore it is enacted, quod de csetero, licet 
pro domino regedicatur quod juratores non sunt boni pro 
rege; non propter hoc remaneant inquisitiones &c., sed 
assignent certam causam calunmise suae, &c., whereby 
the king is now restrained "(a). 

But according to the construction made of this statute or 
ordinance, the king is not bound to show cause of challenge 
till all the panel is called over, and not then unless from 
challenges, or otherwise, the jury is incomplete. 

The subject was argued in a very recent case (J). The 
question was raised on the act 6 Geo. IV. c. 50, s. 29, Eng. 
The words of the act are, " That in all inquests to be 
taken before any of the courts herein-before mentioned, 



(a) Co. Litt. 156, b. 

(6) Frost's case for high treason, on a Special Commission at 
Monmouth^ 1839 — 1840, as reported by Gurney, pp. 32, &c., 
9C. &P. 136, S.C, 
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wherein the king is a party, howsoever it be, notwith- 
standing it be alleged by them that sue for the king, that 
the jurors of those inquests, or some of them, be not 
indifferent for the king, yet such inquests shall not remain 
untaken for that cause ; but if they that sue for the king, 
will [challenge any of those jurors, they shall assign of 
their challenge a cause certain, and the truth of the same 
challenge shall be inquired of according to the custom of 
the court, and it shall be proceeded to the taking of the 
same inquisitions, as it shall be found if the challenges be 
true or not after the discretion of the court." This enact- 
ment is substantially, and almost to the letter, the same as 
the old act, 33 Edw. I. c. 4. 

Sir J. Campbell, A. G. " challenged" E. D, on the part 
of the Crown. The prisoner's counsel objected to the 
Crown claiming peremptory challenges, and argued the 
question at great length. 

The court (Tindal C. J.; Parke B.; and Williams J.), 
decided in favor of the Crown, and said it was too late now 
to argue the point. Tindal, C. J., said, that such had 
been the construction put on the statute of Edw. I., from 
the period when it was passed, down to the present time ; 
that upon the language of the clause itself it is by no 
means an unfair or improper conclusion to say that the 
crown is not to be called upon to make its challenge until 
the panel has been gone through. The inference attempted 
to be drawn from the statute is, that you shall not allow 
the inquest to go by, and hang over the man's head until 
cause be shown. But who is to say that the challenge in 
the first instance will prevent the inquest from being taken 
at the time, unless the panel is gone through and exhausted? 
As to the words, that they shall proceed with the inquisi- 
tion, ^^ as it shall be found that the challenges are true or 
not, after the discretion of the court," all that is meant by 
that is, that the judgment upon the challenge shall be 
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after the discretion of the court, that the court are bound, 
in deciding upon it, to use just judgment and discretion, 
but not that they shall call, or have the power to call, 
contrary to the interpretation which has been put upon this 
act, upon the crown to show its cause of challenge in 
the first instance, and before the panel has been gone 
through." 

Mr. Baron Parke added, ^^that when the legislature 
inserts in an act of parliament a clause, in the same terms 
as in a former act, they mean it to be understood as those 
who have administered justice in this country have always 
understood the similar clause in a prior act. It is not 
strictly a matter of practice : it is a matter which has been 
regularly adopted, and could not be adopted by the judges, 
except upon their view of the construction of the statute of 
Edw. I. The words appear clearly to show, that the 
practice which has prevailed upon this subject, was the 
true meaning of the statute." 

Mr. Justice Williams remarked, that as the counsel for 
the prisoner admitted, that this had been the practice 
from a very early period, he could not but consider that to 
be a binding decision upon those that come after, and that 
it must be followed by judges, who desire to act, not upon 
their own unauthorized opinion, but upon the wisdom of 
those that have preceded them. 

The question above arose on the 6 Geo. VI. c. 50, 
s. 29. The Irish Act, 9 Geo. ,IV. c. 54, s. 9, contains 
these words, ^^ provided always that nothing herein con- 
tained shall affect or be construed to affect the power 
of any court in Ireland, to order any juror to stand by 
until the panel shall be gone through, at the prayer of 
them that prosecute for the king, as has been heretofore 
accustomed." 

The same question was decided in O'Coigley's case, in 

1798, 26 How«irs St. Tri. 1191, 1240; the construction 

h 
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there put upon the statute of Edw. I. by Buller, Heath, 
and Lawrence, Js. was, not that the crown has no right of 
challenge without showing cause, but that the crown 
shall not so exercise it, that by reason thereof the inquest 
shall remain untaken. 

The right exists in misdemeanors as well as in Monies 
and capital offences (a). 

As to the right of the crown to challenge the talesmen, 
in Badcock's case (fi), on an information for assaulting an 
officer of the customs, only one special juror attended, and 
the crown prayed a tales. The officer proceeded to ballot 



(a) 9 State Trials, Howell's edit. 127, 9. Sir Thomas Raymond, 
473, S. C, on the trial of Forde, Lord Grey of Warke, for a 
misdemeanor. The prisoner's counsel challenged touts paravail to 
compel the crown to assign a cause of challenge, but it was resolved 
by the whole court, that the crown need not show cause until the 
whole panel was called over. The defendant then relinquished 
his challenge. 

In a later case before Rooke, J., York Summer Assizes, 1795, 
(2 Gude. 194, note,) the crown challenged a talesman without 
cause in a case for misdemeanor, and it was allowed, though 
objected to by the prisoner's counsel. 

The form adopted in that case by Mr. Law, afterwards Lord 
Ellenborough, was the following: — 

Because the residue of said jurors do not appear, the said jus- 
tices, at the request of Sir J. S., Attorney-General of our said 
lord the king, according to the statute, &c., command the 
sheriff, &c., whereupon the said A. B. being called, comes, 
and E. Law, esq., one of his majesty's counsel, who offers for 
said lord the king, on behalf of our said lord the king challenges 
the said CD. and prays that he may not be put to assign the 
cause of such challenge until all the jurors named in the said 
panel so newly added as aforesaid, shall be called, and until it 
shall appear that the said jury is likely to remain untaken, unless 
the said CD. be sworn upon said jury. 

(h) Cited 2 Gnde's Practice of the Crown Side of K.B. 193. 
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the common jury in the usual manner, to make up the 
number. 

The crown challenged the fourth man called, the defend- 
ant's counsel objected on the ground that the person 
called was not one of the jury summoned to try the 
cause, and therefore he was not liable to be challenged. 
Hotham, B., after argument, was inclined to be of this 
opinion, and the record was withdrawn and stood over till 
the following assizes. 

But in a later case, on an information of a similar 
nature, where one of the talesmen was chdlenged, 
which was objected to, — Macdonald C. B. o^irerruled iJie 
objection(a). 



(ti^) ]^x «. PUbQan {Maidstope Assizea, ISO^,) cite4 2 G\kie, 
193. The expressions " challenge by the crown withoat cause/' 
is used in the text->books, and by counsel in the state trials^ and 
by the judges in England (9 C. & P. 500^ Geach's case, per 
Parke, B.) ; so the expression, " the right of peremptory chal- 
lenge in the croMrD,'* is used in the text-books, (Dickinson's Q.S«, 
by Serjeant Talfbrd, 145, &c.), but ilbe proper expcesaioD^ at least 
in Ir^ndtf {aee 9 G«o. IV. ante 145) se^ns to be ^^ to .call upon 
a juror to stand aside or stand by." This may be only temporary 
and depends on the extent of the paneL A peremptory challenge 
does not. 
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RIGHT OF. A PRISONER TO PEREMPTORY 

CHALLENGE. 



SECTION IV. — A peremptory challenge is so called, 
according to Sir Edward Coke, ^' because the prisoner 
may challenge peremptorily on his own dislike, without 
showing of any cause.*' 

Although this right of challenge, so characteristic of 
the humanity of our system of criminal jurisprudence, is 
strictly a question of law and not of practice, it would 
appear that it is practically recognised to a very different 
extent in the administration of the criminal law in England 
and in Ireland. 

In a late book of practice(a) the distinction, as to allow- 
ing peremptory challenge, seems to be taken between 
felonies generally and misdemeanors, and is not confined to 
capital felonies. 

In another text-book of frequent reference(() it is 
stated — " The number which, in all cases of felony, the 
prisoner was allowed by the common law peremptorily to 
challenge, amounts to thirty-five. This number, however, 
has been altered by several legislative provisions. So that 
at the present day, in murders, and all other felonies, by 
the 6 Geo. IV. c. 50, s. 29, the prisoner has twenty 
challenges." 



(a) Dickinson s Quarter Sessions, by Sergeant Talfourd, 5th 
Ed. 1841—601, 502. 

(b) 1 Chitty's Crimianl Law, 2nd Edn. 534, 635. 



TO PEREMPTORY CHALLENGE. 149 

In the following paragraph it is stated — ^^ The right of 
peremptory challenging is admitted only in favor of life, 
and though it may be demanded even in clergyable felo- 
nies, it can never be allowed to a defendant accused of a 
mere misdemeanor." For this proposition, are cited Co. 
Litt. 156, 2 Hargr. St. Tri. 808, 4 Hargr. St. Tri. 1, 
4 Bl. Comm. 352, n. 7, Burn. J. Jurors, iv. 

But even in misdemeanors it is usual in England for the 
officer, upon application to him, to abstain from calling any 
reasonable number of names objected to either by the pro- 
secutor or the defendant, taking care that enough be left 
to form a jury ; and this practice has often been sanctioned 
by the court(a). The court is probably influenced 
by the consideration, that the crown has the right of 
challenge, or of making jurors stand aside without showing 
cause until the panel is exhausted in misdemeanors as 
well as in felonies and capital cases(&). 

In Elizabeth Canning's case, for perjury (c), the crown 
challenged seventeen, the defendant challenged three; 
it does not appear on the report that any cause was 
assigned. 

In a very late case, the Queen against Geach((2), where 
the prisoner was indicted for having forged, and also for 
having uttered a forged acceptance on a bill of exchange, 
which was not at the time a capital felony, the prisoner 
challenged twenty peremptorily. 

The prisoner having in the first instance challenged 



(a) Dickinson's Quarter Sessions, 502, 5th Ed. 1841, by Ser- 
geant Talfourd ; and see 1 Archbold s Practice, by Chitty, 462, 
Ed. 1838. 

(b) 9 State Trials, 127, 129, Sir T. Raymond, 473. 

(c) 19 How. St. Trials, 262, reported by Gumey and two other 
shorthand writers. 

(d) 9 C. & P. 499, coram Parke, B., Oxford Summer Circuit, 
1840. 
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thirteeli peretnpCorily, and the crown thirty-^seven, and 
one of the jnty having been ezonsed^ aaad some not 
andwering when called, the poai^l waft exhausted before a 
full jury was sworn. 

Parke, B., said the proper coarse was to call the panel 
over in the same order as before, calling tboie who did not 
answer before, and omitting to call those who had been 
already peremptorily chaUenged by the prisoner. The 
prioner chaUenged eventually twenty of the jurors peremp- 
torily, besides others for cattse* 

But in the case of the King againdt Whelao,^ tried before 
Bushe, C. J.^ at the Lent Assizes for Maryborough, 1832, 
on an indictment for manslaughter, the learned judge held 
that the prisoner was not entitled to challei^e peremptorily. 
*^ Manslaughter was, till lately, a felony within benefit of 
clergy i and when that was prayed, the punishment was 
formerly burning in the hand and forfeiture of goods. 
However, the punishment might have been capital, if 
sitcii benefit of clergy were not prayed and allowed^ But 
by the 9 G. IV.c. 54, a, 12, benefit of dergy was abolished, 
and (by s. 13) no felonies could be punished with death, 
except those which had been previously excluded firom 
clergy. Now, manslaughter was not one of these ; and, 
in fact^ by the 3 G. IV. & 36, it was made, at most, a 
transportable offence, and has been so continued by 10 G. 
III. c. 34. s. 12 ''(«). 

In PheUtn's case(&), where the prisoner was indicted 
for demanding a pistol with menaces, with intent to steal, 
a transportable felony under the 9 G. IV. c. 55, s. 6, 
Smith, B., after argument and conference with Bushe, C.J., 



(a) Hayes's Criminal Law^ 586^ ed. 1837. See S. C. 1 Craw, 
ford & Dix, C. C. 189, (note). 
{h) Hayes's C.L. ut supra, 1 C. & D. C. C. 189, (note). 
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decided tliat the prkoner had no right of peremptory 
challeiige. 

In a subsequent ease of the King against Francis Adams 
and Thomas Langton(a)9 at a special commission for the 
Queen's County in 1832, upon an indictment for 
administering an unlawful oath, made felony by the 
27 Geo. III. c. 15, s. 6, when the prisoner Adams 
proposed to challenge a juror peremptorily, and the 
attorney-general objected to the challenge being received 
as the offence charged was not a capital felony, the 
court (Bushe, C. J., and Smith, B.) refused to receive 
the challenge. When judgment was about to be passed, 
the prisoner's counsel tendered a plea to the effect that 
the judgment should be reversed, inasmuch as the 
challenge had been refused, and the crown had neither 
demurred nor pleaded to, nor taken issue upon the same. 
Ten of the judges (O'Grady, C. B., and Torrens, J., 
being absent) were unanimously of opinion that it was 
right to refuse the plea tendered. The question before 
the judges was not as to the competency of the challenge, 
but as to the rejection of the plea. 

In the same case(() the counsel for the prisoner, having 
challenged a juror peremptorily, stated he did not wish to 
raise any discussion on the present occasion, but to put the 
question in a train for the decision of the highest criminal 
tribunal in the country, and submitted that whether the 
challenge was well founded or not, unless it was demurred 
to by the crown, the court had no alternative but to allow 
it to be received. 

Bushe, C. J. — " Having got the opinion of the twelvejudges 



(a) Jebb's Crown and Presentment Cases, 135. 

(b) Report of Trials at a Special Commission at Maryborough, 
1832, by James MoDgan, Esq., barrister-at-law, pp. 241, 257. 
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upon the question, which never arose until the last spring 
circuit, we ought not to receive the challenge. If there be 
anything, in your opinion, inaccurate in that decision, or 
any way in which, out of this court, you can get a solemn 
discussion of the question, I should be glad of it ; but we 
see no occasion for changing the opinion we then formed, 
and we shall abide by our decision. I shall take a note of 
your challenge"(a). 

In the case of Samuel Oray, before Mr. Justice Perrin, 
at the Monagban lent assizes, 1842, on an indictment for 
shooting at a person, (under 7 Wm. IV. and 1 Vict.) with 
intent to kill, also with intent to do grievous bodily harm, 
the prisoner's counsel proposed to challenge a juror 
peremptorily, and cited 9 Geo. IV. c. 54, s. 9, by which it 
is *^ provided that nothing herein contained shall affect, or 
be construed to affect, the power of any court in Ireland 
to order any juror to stand by until the panel shall be gone 
through, at the prayer of them that prosecute for the king, 
as has been heretofore accustomed ; and that no person 
arraigned for treason, or murder, or far other felony, shall 
be admitted to any peremptory challenge above the number 
of twenty ; and if any person so arraigned for treason, or 
murder, or for other felony, shall peremptorily challenge 
more than twenty, such excessive challenge shall be 
rejected, and the jurors so challenged beyond the number 
of twenty, shall be sworn on the inquest, and the trial 
shall proceed as if such excessive challenge had not been 
made or taken." 



(a) The case on which the learned judge is above reported to 
have had the opinion of the twelve judges is not stated^ nor does 
it appear to be in print. There is no trace of it in Mr. Jebb's col- 
lection of the crown cases before the judges from May, 1822, to 
N ven)ber> 1840, taken from the original MSS. kept by one of 
the judges for the time being. 
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The counsel for the crown objected, and referred to the 
cases of the King against Whelan and the King against 
Phelan, cited ante. 

Perrin, J., said that the practice had been according to 
these two decisions. 

The prisoner's counsel then urged that when the statute 
9 Geo. IV. was passed, the offence was a capital felony, 
and that it is the punishment only that was altered by the 
late act 

The learned judge said he felt bound by the authorities 
and by the practice which had been uniformly so since, 
and that this was all he felt it necessary to say on the 
subject — that the distinction suggested did not appear to 
vary the decision. This was a prosecution under an act 
passed since the statute referred to, creating a new felony, 
and punishable in a different degree, and that the court 
was therefore bound by those decisions. 

The prisoner's counsel applied to have the challenge 
entered upon the record. 

The challenge and demurrer were then entered (but not 
set out in form) on the crown book(a). There was no 
verdict in the case, one of the jurors having been seised 
with a dangerous illness on the second day of the trial. 



(a) MS. Report (in shorthand) for the Crown^ by John Adain 
Esq. barrister-at-law. 

The former and present statute law in England and Ireland, in 
respect of this question, is as follows : — 

7 & 8 G. IV. c. 28, for improving the administration of justice in 
criminal cases in England, (s. 3) if any person indicted for any 
treason, fihmy, or piracy, shall challenge peremptorily a greater 
number of the men returned to be of the jury than such person 
ft entitled hy laio so to challenge in any of the said cases, every 
peremptory challenge beyond the number allowed by law in any 
of the said cases shall be entirely void, and the trial of such per- 
son shall proceed as if no such challenge had been made. 
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If tbe Statute conferred a right of peremptory challenge 
in treason, murder, and other felonies, it might be argued 
(unless the word felonies should be construed as ejusdem 
generis with the c^enees before mentioned, which would 
seem a narrow construction of a criminal statute), that 
it comprehended, and should be extended to, every 
offence made a felony by a subsequent statute ; but if 
the statute confers no ri^t, but only provides against 
the undue exercise of a right given by the common law, 
and if the common law right was confined to capital 
felonies, it might be contended that the statute does not 
extend to any but capital cases* On the other hand, if the 
right at common law extended to felonies not capital, the 

9 G. IV. c. 54, 8. 9, (Irish), " no person arraigned for treason or 
murder, or for other felony, shall be admitted to any peremptory 
challenge above tbe number of twenty." 

6 G. IV. c. 50, s. 29, (English juiy act), "no person arraigned 
for murder or felony shall be admitted to any peremptory challenge 
above the number of twenty." 

10 & 11 Car. I. cap, ix, s. 1, (Ir.), (repealed by 9 G. IV. c.53, 
and by the 3 & 4 Wm. IV. c. 91, s. 1,) enacted, that no person 
arraigned for any offence of high treason, petty treason, murder, 
manslaughter, or of any ofherfdony whatsoever, shall be adant" 
ted to challenge peremptory above the number of twenty, such 
persons as shall be returned for the trial of the said offender, or 
any of them. 

The words of the old statute 22 H. VIII. c. 14, are, '' no per- 
son arraigned for petit treason, murder, or felony, shall be admit- 
ted to any peremptory challenge above the number of twenty." 

By the statute 25 Ed. III. st 3, c. 4, de clero, " clerks, which 
shall be from henceforth convicted for any treasons or felonies, 
tottching odier persons than the king himself, shall from hence- 
forth have and enjoy the privilege of holy church, &c." It was 
always held, that in new felonies, created by subsequent statutes> 
the benefit of clergy was allowable, unless taken away by express 
words of an act of parliament. 2 Hale, P. C. 330-^-334, 4 Bl. 
Com. 366. Benefit of clergy did not extend to all felonies pre- 
vious to that statute, ibid. 
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circumstance cf an offence, which was a felony under a 
former statute repealed) being made a new felony by a sub- 
sequent statute could not, it would seem^ affect the question* 
Agaia it has been said that the statute of Hen. VII L (a) 
19 a legidatire declaration that at common law the right 
of peremptory challenge existed in (dl felonies^ whether 
capital or not If this poefition can be sustained) and if 
that act has been so considered, the argument of Parke 
B.) in Frost's ca8e(6)) may be applied to the interpretation 
of the clause in the later acts(c)) that when ^' the legis- 
lature inserts in an act of parliament a clause in the same 
terms as in a former act, they mean it to be understood as 
those who have administered justice in this country have 
always understood the similar clause in a prior act. It is 
not strictly a matter of practice ; it is a matter which has 
been regularly adopted, and could not be adopted by the 
judges except upon their view of the construction of the 
former statute"((i). 



(a) 22 Hen. VIII. c. 14, (English) ante, made perpetual by 
32 Hen. VIII. c. 3; 10 & 11 Car. I. c. 9, (Irish) cited ante. 

(5) Ante page 145. 

(c) 9 Geo. IV. c. 55, s. 9, Irish ; 6 Geo. IV. c. 50, s.29, English. 

(dj If in the interval between the passing of the statutes of 
Hen. VIII. and 6 Geo. IV. c. 50, in England, and the 10 C. I. 
and 9 Geo. IV. c. 66, in Ireland, peremptory challenge in felonies 
not capital, was uniformly disallowed, the argument of Parke, B., 
ibove cited, might be applied against the right to such challenge 
under the late acts. But the writer has the authority of several 
eminent persons in England of great experience upon the different 
circuits, both at the bar and on the bench, that no distinction is 
recognised in practice between felonies capital and not capital. 
Their recollection extends back many years before the passing of 
the 6 Geo. IV. The practice continues the same since the passing 
of that act. The course, therefore, adopted in Geach's case was 
not new. 
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In speaking of the right of peremptory challenge on the 
part of a subject Sir William Blackstone's expression is 
remarkable. He says, ^^ in criminal cases, or at least in 
capital ones, there is in favorem vitce allowed to the priso- 
ner an arbitrary and capricious species of challenge, 
without showing any cause at all." From the manner in 
which this proposition is stated it has been argued that this 
learned writer doubted whether the right of peremptory 
challenge was strictly confined to capital cases(a). 



But it does not appear whether any opposition has been made 
on the part of the crown^ or whether the practice has grown up 
sub silentio and unopposed ; nor does the question appear to have 
been brought, at least of late years, before the judges of England 
on a case reserved or before the courts above. 

On the other hand, there is no reported case in Ireland, since 
1832, in which the claim has been allowed by the court in 
felonies not capital, where it was objected to by the crown. The 
opinion of the twelve judges in that year must be taken to be 
declaratory of the law in Ireland. It does not appear that this 
point has ever been decided on a writ of error. 

In the case of the King against Edmonds and others, (4 B. & 
Al. 473, 4,) Abbot, C. J. says, that the disallowing of a challenge 
is a ground, not for a new trial, but for what is strictly and tech- 
nically a venire de novo. The party complaining thereof applies 
to the court, not for the exercise of the sound and legal discretion 
of the judges, but for the benefit of an imperative rule of law. 
The improper granting or the improper refusing of a challenge is 
alike the foundation for a writ of error. 

In Gray*8 case, ante, the learned judge, Perrin, J., although he 
overruled the challenge, allowed it to be put upon the record. 
The circumstance above mentioned prevented any advantage being 
taken of this in the court above. See the case of the King against 
Adams and Langton, ante 151. 



(a) How. St. Trials, voL 10. Oates' case, in a note. 
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In Readings case, on an indictment for trespass and 
misdemeanor (a), Sir Francis North, C. J. C. P., sitting 
with several of the judges as commissioners of oyer and 
terminer, refused to permit a peremptory challenge, saying 
that it was allowed only in matters capital in favor of life. 
It is said in " Trials per pais," 455, that a peremptory chal- 
lenge is not allowable but where the life of man comes in 
question ; that at common law the prisoner might challenge 
thirty-five peremptorily, and that if he challenged above 
he should be hanged. 

In Titus Oates' case for perjury, and in Hampden's 
case for sedition, Jeffries, C. J., refused to receive the 
challenge, (i) 

The question does not appear to have been argued, and 
the cases were not cases of felony^ but misdemeanor. 

As the common law of England is that of Ireland also, 
and as the statute law, so far as it affects this question, 
appears to be substantially the same in both countries, it 
would seem that the law of peremptory challenge ought to 
receive the same construction in both. 

Sir William Blackstone has said that the right of peremp- 
tory challenge, (he is speaking of capital cases,) given to 
the prisoner by the common law, ^' is a provision full of 
that tenderness and humanity to prisoners for which our 
English laws are justly famous;" and Sir Edward Coke, 
in his third institute(c), speaking of peremptory challenge, 
says, ^' the end of challenge is to have an indifferent 
trial, and which is required by law ; and to bar the party 
indicted of his lawful challenge is to bar him of a princi- 
pal matter concerning his trial." 



(a) 7 How. St Trials, 264. 

(6) 10 How. St. Tri. 1079. 9 How. St. Tri. 1056. 

(c) 3 Instit. 27, cap. 2, on petit treason. 
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The question then arises — ^was peremptory challenge, in 
felonies not capital, a ^^ lawful challenge" at common 
law ? 

Some light may be thrown indirectly upon this by 
reverting to the peculiar character of felony, and to the 
distinction between capital felonies and felonies notcapiUd 
at the common law. 

Felony, in the general acceptation of the law, comprises 
every species of crime which occasioned at common law 
the forfeiture of lands or goods. This most frequently- 
happened in those crimes for which a capital punishment 
either is or was liable to beinflicted(a). ^' All offences now 
capital are, in some degree or other, felony ; and this is 
likewise the case with some other offences which are not 
punished with death, as suicide, homicide by chance-med- 
ley or in self-defence, petit larceny or pilfering, all which 
are strictly speaking felonies, as they subject the commit- 
ters of them to forfeiture. Hence it follows that capital 
punishment does by no means enter into the true idea and 
definition of felony ; and it is possible that capital punish- 
ments may be inflicted, and yet the offence be no felony, 
as heresy by the common law, or standing mute without 
pleading to an indictment. In short, the true criterion of 
felony is forfeiture'' (J). 

Sir Edward Coke also(c) says, ^' for such of these i^rimes, 
for which any shall have this judgment, to be hanged by 
the neck until he be dead, he shall forfeit all his lands in 
fee-simple and his goods and chattels; for felony by 
chance-medley or se defendendo, or petit larceny, he shall 
forfeit his goods and chattels, and no lands of freehold or 
inheritance." 



(a) 4 Bl. Comm. chap. 7, p. 94. (b) Ibid. 97. 

(c) Co. Liu. 360, a. 
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^^ The idea of felony is indeed so generally connected 
with that of capital punishment, that we find it hard to 
separate them ; and to this usage the interpretations of the 
law do now conform; therefore, if a statute makes any 
new offence felony, the law implies that it shall be pu*- 
nished with death, as well as with fc»:feitm:e, unless the 
offender prays the benefit of dergy, which all felons are 
entitled once to have unless the same is expressly taken 
away by statute. Felony, properly, is a crime to be 
punished by forfeiture, and to which death may or may not 
be, though it generally is, superadded'\a). 

The following authorities may he referred toon this subject. 
Staunford, in his Pleas of the Crown, title Challenge, 
sec. 7, says — ^^ Note, that this peremptory challenge is not 
to be taken as it seems, (come semble^) but where the life of 
the prisoner is in jeopardy by the trial; and theie£Dre if 
a man outlawed of treason or felony is brought to dbe bar, 
and pleads a misnomer, or any other plea triable by the 
country, in avoidance of the said outlawry, it seems that he 
shall not have his peremptory challenge in that case, 
because the treason or felony is not to be tried on this 
issue, for they were determined before by the outlawry* 
Quere, tamenJ* 

Sir Edward Coke reduces challenges into four heads**- 
peremptory, principal, which induce favour, and for default 
of hundredors. 

The latter is no longer a ground of challenge. 

*^ Peremptory so called because the prisoner may chal- 
lenge peremptorily upon his own dislike, without showing 
of any cause ; and this only is in case of treason or felony, 
infavorem t?i&B"(J). 



(a) 4 Bl. Comm. c. 7, p. 98. (b) Co. Litt. 156, b. 
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So Sir Matthew Hale says, if a maa be indicted or 
appealed for treason or felony, and plead not guilty, or 
plead any other matter of fact triable by the same jury, 
and pleads over to the felony, because his life is now at 
siakej he might by the common law challenge perempto- 
rily and without cause any jurors under the number of 
three whole juries ; but otherwise if a man were outlawed 
of felony or treason and brought a writ of error upon the 
outlawry and assigned some error in fact, whereupon issue 
was found, he should not challenge peremptorily or without 
cause(a). 

The following case is from the Year Book, 32 H. VI. 26, 
14. Robert Poynings was indicted for high treason in the 
King's Bench, and after eight jurors were sworn, the 
inquest remained for defect of jurors, and it was adjourned 
to a later day in the term, when the prisoner challenged 
several peremptorily who had been sworn on the former 
day, and they were drawn infavorem viUe per totam curiam 
by all the justices of the one bench and the other present 
on that occasion. 

Sir John Hawles, solicitor-general in the reign of Wm. 
III., and a great constitutional lawyer, says, in his obser- 
vations on the trial of William Lord Russell, that the 
peremptory challenge of thirty-five is only a privilege 
allowed the prisoner infavorem viUe. — (State Trials, v. ix. 
796.) 

In an appeal of manslaughter it was agreed that the 
defendant might challenge twenty peremptorily, as he 
might do on an indictment(ft). 

It is said by Sir Edward Coke(c) that the subject may 



(a) 2 H, P. C. c. 35, 267. 

{b) F. Moore, 12, 2 & 3 Phil, and Mary ; Newman v. Panter. 

{c) Coke Littleton, 157, b. 



» ■■ ■ 
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challenge the polls, where the King is party. And if a 
man be outlawed of treason or felony, at the suit of the 
King, and the party for avoiding thereof allegeth impri- 
sonment, or the like, at the time of the outlawry ; though 
the issue be joined upon a collateral point, yet shall the 
party have challenges as if he had been arraigned upon 
the crime itself, for this by a mean concernetb his life 
also. 

Staundford is of the same opinion, citing for authorities 
from Fitzherbert's Abridgment the cases of 11 R. 2 and 
4 H. 5, referred to by Lord Coke. Staundf. pi. c. 163 a. 
However, the benefit of peremptory challenges on colla- 
teral issues in capital cases has been denied by the 
practice of later times. Case of Okey and others, 
1 Lev. 61. Johnston's case, Mich. 2, G. 2, Fost. 
46. Ratclifi'e's case, Mich. 20, G. 2, Foster 40. In the 
report of the case last cited. Lord Hale is referred to as an 
authority for disallowing such challenges. But Lord Hale 
is not absolute in his opinion ; and Staundford, whom Lord 
Hale cites, not only writes with a qucere in the part so cited, 
but in a subsequent passage gives an opinion in favour of 
the challenge. Staundf. pi. c. 158 a 163 a(a). 

In Scott's case(J) four prisoners were convicted for 
coining, and prayed the benefit of clergy, which was ac- 
cordingly allowed. Scott, one of the four, was again 
convicted with two others on the same statute for having 
counterfeited coin. He again prayed the benefit of clergy. 
The Crown filed a counterplea of his former conviction, 
and his having had the benefit of clergy. 



(a) See Hargr. Co. Litt. 157, b, note 8, see post. 
(Jb) Leach, C. C. case 177. 

M 
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To this counterplea the prisoner replied nul tiel record, 
and denied that he was the person named in the said plea. 
The crown joined issue on this replication. The sheriff 
returned a jury instanter, who were sworn well and truly 
to try whether the prisoner at the bar was convicted of the 
felony at the Old Bailey, and whether he is the same 
person that was then and there tried and convicted, and 
received the benefit of clergy. Nares, J. informed the 
prisoner that he had a right to challenge any of the jurors 
before they were sworn. It does not appear that he used 
either the word "peremptorily" or the words " for cause.*' 
The issue was found against the prisoner, and the case 
came before the twelve judges, but on another point, which 
was ruled against the prisoner. 

In a very early case in the Year Books, 9 Hen. V. 
Trin. T., where a widow sued an appeal of murder, the 
question was whether the defendant could challenge a juror 
peremptorily, the case having been called and the defen^ 
dant having pleaded on a former occasion, and the same 
juror having been sworn, but the inquest going off for 
default of jurors. It was urged the defendant should have 
this challenge, for now her life is in jeopardy, [car ore s(m 
vie est en jeopardy,) and the law of the land is that one 
shall have, on an appeal, a challenge of thirty-five without 
cause, &c. Here the ground assigned seems to limit the 
right to capital cases. 

The court refused to allow the challenge, on the ground 
that it ought to have been taken before. 

If a prisoner challenges a juror peremptorily, it seems 
he must abide by the challenge; he cannot afterwards 
withdraw it, for the purpose of challenging another juror 
instead (a). 

(a) So ruled by BoUand, B., 7 C. & P. 838, the King against 
Parry and others, on an indictment for rape. 
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SECTION V Sir Matthew Hale, Chief Baron Comyns, 

and Mr. Serjeant Hawkins(a), refer to the doctrine of Sir 
Edward Coke, upon the learning of challenges to the polls, as 
the leading authority in the law upon this point. That doc- 
trine relates in part to civil cases, and has been in some 
respects varied by the statute law, and by decisions since 
his time. It may however be useful in illustration of 
the principle of challenge to the polls, which is generally 
the same in criminal as in civil cases, to collect what is 
said upon the subject by so high an authority, as the 
volumes in which it is found are not always at hand on 
circuit, and to give his own words. 

^^ Principal challenges to the polls may be reduced to 
four heads : — 

" I. Propter honoris respectum^ as any peer of the realm, 
or lord of parliament ; as a baron, viscount, earl, marquess, 
and duke, for these in respect of honour and nobility are 
not to be sworn on juries ; and if neither party will chal- 
lenge him, he may challenge himself, for by Magna Cbarta 
it is provided, ^ quod nee super eum ibimus, nee super 
eum mittemus, nisi per legale judicium parium suorum, 
aut per legem terrae'(^)' 

" II. Propter defectum. 

" 1. Patrice^ as aliens born. 



(a) 2 Hale, P.C. 272 ; Com. Dig. Challenge, c. 2 ; 2 Hawkins 
by Curwood, ch. 43. 
{h) 1 Inst. 156, h, 

M 2 
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" 2. Libertatis^ as villains or bond-men. 
^' 3. Annul census. 

" If the juror be attainted or convicted of treason or felony, 
or for any offence of life or members, or in attaint for a 
false verdict, or for perjury as a witness, or in a conspiracy 
at the suit of the King, or in any suit, (either for the King, 
or for any subject,) be adjudged to the pillory, or the 
like, or to be branded, or to be stigmatized, or to 
have any other corporal punishment, whereby he becometh 
infamous, these and the like are principal causes of chal- 
lenge. So it is if a man be outlawed in trespass, debt, or 
in any other action, for he is ^ exlex\ and therefore is not 
^ legalis homo^a). And old books have said, that if he be 
excommunicated, he could not be of a jury (i). 

" III. Propter affectum. And this is of two sorts, either 
working a principal challenge, or to the favour. And again, 
a principal challenge is of two sorts, either by judgment of 
law without any act of his, or by judgment of law upon 
his own act. 

'^ And it is said, that a principal challenge is, where 
there is express favour, or express malice. 

" 1. Without any act of his, as if the juror be of blood or 
kindred to either party, ' consaru/uineus^* and this is a prin- 
cipal challenge, for there the law presumeth that one 
kinsman doth favour another before a stranger ; and how 
far remote soever he is of kindred, yet the challenge is 
good ; (this is at common law). And if the plaintiff chal- 
lenge a juror for kindred to the defendant, it is no counter- 



(a) In Sir William Withepole's case, Cro. Car. 135, the 
Court of King's Bench was divided on the question, whether out- 
lawry in a personal action is sufficient to disqualify one from being 
a juror on a coroner's inquest. 

(6) Co. liitt. 158, a. 
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plea to say, that he is of kindred also to the plaintiff, 
though he be in a nearer degree ; for the words of the 
* venire facias' forbid the juror to be of kindred to either 
party. 

" If a body politic or incorporate, sole or aggregate of 
many, bring an action that concerns their body politic or 
incorporate, if the juror be of kindred to any that is of 
that body, (although the body politic or incorporate can 
have no kindred,) yet, for that those bodies consist of 
natural persons, it is a principal challenge. A bastard can- 
not be of kindred to any, and therefore it can be no prin- 
cipal challenge. And here it is to be known, that^ affinitas^* 
affinity, hath in law two senses. In his proper sense it is 
taken for that nearness that is gotten by marriage(a). 
In a larger sense ^^affimta£* is taken also for consanguinity 
and kindred, as in the writ of ^^ venire fojdas^^ and other- 
wise. Affinity or alliance by marriage is a principal chal- 
lenge, and equivalent to consanguinity when it is between 
either of the parties, as if the plaintiff or defendant marry 
the daughter or cousin of the juror, or the juror marry 
the daughter or cousin of the plaintiff or defendant, and 
the same continues or issue be had. But if the son of the 
juror hath married the daughter of the plaintiff, this is no 
principal challenge, but to the favour, because it is not 
between the parties. 

^^ If there be a challenge for cousinage, he that taketh 
the challenge, must show how the juror is cousin. But 
yet if the cousinage, that is the effect and substance, be 
found, it sufficeth. 

^^ If the juror have part of the land, that dependeth upon 
the same title(i). 



[a) Co. Liu. 157, a. 

(6) Here the sense is incomplete ; but I apprehend that Lord 
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'^ If a juror be within the hundred, leet, or any way with- 
in the seignory, immediately or mediately, or any other 
distress of either party, this is a principal challenge. But 
if either party be within the distress of the juror, this is no 
principal challenge, but to the favour. 

'^ If a witness named in the deed be returned of the jury, 
it is a good cause of challenge of him. So it is if one 
within age of one-and- twenty be returned, it is a good 
cause of challenge. 

" 2. Upon his own act, as if the juror hath given a ver- 
dict before for the same cause(a), albeit it be reversed by 
writ of error, or if after verdict judgment were arrested. 
So if he hath given a former verdict upon the same title 
or matter, though between other persons. But it is to be 
observed, that in this or other like cases, he that taketh 
the challenge must show the record, if he will have it take 
place as a principal challenge ; otherwise he must conclude 
to the favour, unless it be a record of the same court, and 
then he must show the day and term. 

^^ So likewise one may be challenged, that he was indictor 
of the plaintiff or defendant, either of treason, felony, mis- 
prision, trespass, or the like in the same cause(i). 

^' There is a case in Lib. Assis. 40 £dw. III. f. 241, a. 
pi. 10, where A. was indicted for battery of B., and sued B. 
in trespass for the same. One of those who found the 
bill was on the inquest on the trial of the action of 
trespass and gave a verdict for the plaintiff with damages. 



Coke means to give the exception as a principal challenge. (Har- 
grave, n. 7, 157^ a,) 

(fl) See ace. dictum of Uolt^ C. J.^ 2 Salk. 648 Argent v. 
Darrall. In the complete Juryman, 307, it is said that it is no 
challenge, that the juror passed before against the party in another 
action; Bro. Chall. 132; Fitz. 145. 

(6) Co. Litt. 157, a. 
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He was committed to the custody of the marshall and 
fined, for this cause, (with another,) that he was one of 
the indictors of A., whom he now acquitted, and did not 
challenge himself. 

" If the juror be godfather to the child of the plaintiff or 
defendant, or ' e converso,' this is allowed to be a good 
challenge. 

" If a juror hath been an arbitrator chosen by the plaintiff 
or defendant in the same cause, and have been informed 
of or treated of the matter, this is a principal challenge. 
Otherwise, if he were never informed nor treated there- 
of; and otherwise, if he were indifferently chosen by either 
of the parties, though he treated thereof. But a commis- 
sioner, chosen by one of the parties for examination of 
witnesses in the same cause, is no principal cause of chal- 
lenge, for he is made by the king under the great seal, 
and not by the party, as the arbitrator is, but he may 
upon cause be challenged for favour" (a). 

It is said to have been ruled by the court in the time of 
Dyer, C. J., C. B.(&), that it is not a principal challenge 
to say that one returned of a jury was chosen commis- 
sioner by the other party, for the examination of witnesses 
in the Court of Chancery, for every commissioner is 
made and constituted by the Crown, and therefore he 
being commissioner on record is presumed by law to be 
indifferent ; but otherwise it* is of an arbitrator, for he is 
created only by the submission of the parties themselves, 
and therefore it is a principal challenge to say, that such 
a one returned of the jury, was an arbitrator for the other 
party, and therewith agree; 7 Hen. VII. 10, ft., 9 Geo. 
IV. 46, 15 Geo. IV. 24, 3 Hen. IV. 24, h. 

(a) 157,6. 

(6) Per the Lord Chancellor in Peacock's case, before the Star 
Chamber, 9 Reports, 70. 
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"If he be of counsel, servant, or of robes, or fee of 
either party, it is a principal challenge. 

" That the juror is a fellow-servant with either party, is 
no principal challenge, but to the favour. 

" If any after he be returned do eat and drink at the 
charge of either party, it is a principal cause of challenge. 
Otherwise it is of a trier after he be sworn. 

'^ Actions brought, either by the juror against either of 
the parties, or by either of the parties against him, which 
imply malice or displeasure, are causes of principal chal- 
lenge, unless they be brought by covin either before or 
after the return, for if covin be found, then it is no cause 
of challenge. Other actions which do not imply malice 
or displeasure are but to the favour. 

" In a cause, when the parson of a parish is party, and 
the right of the Church cometh in debate, a parishioner 
is a principal challenge. Otherwise it is in debt, or any 
other action where the right of the Church cometh not in 
question (a). 

" If either party labour the juror, and give him anything 
to give his verdict, this is a principal challenge. But if 
either party labour the juror to appear and to do his con- 
science, this is no challenge at all, but lawful for him to 
do it(*). 

" Challenge concluding to the favour, when either party 
cannot take any principal challenge but showeth causes of 



(a) Co. Litt. 157, 6., and see Dyer, 48, a. accordingly ; Bac. 
Abr. Juries, £. 5. 

(6) It is said, Co. Litt. 369, a., that labouring a jury, though 
it be but to appear, amounts to maintenance in a third person. 
In the passage in the text, the author qualifies the labouring to 
appear by supposing it to be to do bis conscience. But this ad- 
dition of words seems a slight ground for a difference of construc- 
tion. (Hargrave, ibid.) 
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favour, which must be left to the conscience and discretion of 
the triers, upon their evidence, to find him favourable or 
not favourable. But yet some of them come nearer to a 
principal challenge than others. As if the juror be of 
kindred, or under the distress of him in the reversion or 
remainder, or in whose right the avowry or justification is 
made, or the like, these be no principal challenges, be- 
cause he in reversion, remainder, or in whose right the 
avowry or justification is, is not party to the record ; other- 
wise it is if they were made parties by aid, receipt, or 
voucher, and yet the cause of favour is apparent ; so it is 
of all principal causes, if they were party to the record. 

" Now, the causes of favour are infinite. The rule of 
law is, that he must stand indifferent, as he stands un- 
sworn"(a). 

The challenge, propter affectum^ is on some palpable 
ground of bias, as if the juror be of the blood or kindred 
to either party, or under his power or direct influence as 
tenant or servant, or of council with him(J) ; or where he 
inhabits a town where the riot which forms the subject of 
the indictment occurred, and was actively engaged in the 
affair which led to it(c). 

It is said that a prisoner may challenge any that are 
witnesses against \Am(d). 

In an old case(e), upon a trial at bar, a juror was chal- 
lenged, that he had said to one of the parties, ^^ provide 
to pay, for if I am sworn I shall give my verdict against 
you." The party himself was allowed by the court to be 
sworn to prove this, and the triers found him for this 



(a) Ibid. 167, 6. (6) 4 Bl. Coram. 361. 

(c) 2 Moody and Robinson, 1 12, the King against Swain. 

(rf) Trials'per pais, 167. 

\e) 1 Bulst. 20 ; Odil against Tyrrell. 
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cause not to be indifferent, and the juror was with- 
drawn. 

So it was held a good challenge, that the juror had 
reported, that if he were empanneled, he would find for 
the plaintiff (a). 

In an appeal of murder, where a juror was challenged 
for having said to a friend of the party, when told that the 
grand jury had found only for manslaughter, that if he had 
served on the jury, he would not have found it in any 
other manner than as the coroner's inquest before had 
done, the triers found the juror not indifferent(d). 

But it has been held not to be a ground of challenge in 
a civil action, that the juror had sold land to one of 
the parties in the suit, (the lessor), who still owed him part 
of the purchase money(c). 

In an old case(^, a juror was challenged propter 
affectum, for malice to the plaintiff and was found indif- 
ferent, but when he came to the book to be sworn, {al liv, 
(T'estre jure)^ he said that " although the plaintiff had been 
a false harlot to him, yet he would do According to truth 
to the plaintiff." It was thereupon prayed that he might 
be tried by jurors, for his malice appeared by these words. 
But the court refused, and Fitzherbert J. said that 
having been once tried and found indifferent he could 
not be tried again, whereupon he was sworn. 

(e) Bro. Challenge, 90 ; Compl. Juryman, 310. 

(b) I Bulstr. 121 ; Vicarage and Gelse. 

(c) In a trial at bar, 1 Bulstr. 21, Odil against Tyrrel, " Sed per 
curiam* it would have been otherwise, if the juror had been in- 
debted to the party." 

(d) Bro. Abr. Cball. 4, more fully reported in the year book ; 
27 H. VII J. 21. As reported in Brook, it is said he could not be 
tried aglun, inasmuch as he was sworn, which seems to show that 
coming to the book, was then considered the beginning of the 
oath. This case is incorrectly cited in the complete Juryman, 
323. 
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SECTION VI. — A challenge is called principal, be- 
cause, if it be found true, it standeth sufficient of itself, 
without leaving any thing to the discretion or conscience 
of the triers(a). 

The challenge propter defectum is such and may be taken 
for any of the defects in qualification required by the 
jury acts(J). 

(a) Co. Litt. 156. b. 

(6) The sections of the English and Irish acts respectively 
bearing upon this pointy are the following :-« 

6 Geo. IV. c. 50^ an act for consolidating and amending the 
laws relative to jurors and juries (in England). 

Section 1. — ^That every man, except as hereinafter excepted, 
between the ages of twenty-one years and sixty years, residing in 
any county in England, who shall have in his own name or in 
trust for him, within the same county, ten pounds by the year 
above reprizes in lands and tenements, whether of freehold, copy- 
hold, or customary tenure, or of ancient demesne, or in. rents 
issuing out of any such lands or tenements, or in such lands, 
tenements, and rents taken together, in, fee^imple, fee-taD, or for 
the life of himself or some other person, or who shall have within 
the same county twenty pounds by the year above reprizes in lands 
or tenements, held by lease or leases for the absolute term of 
twenty-one years, or some longer term, or for any term of years 
determinable on any life or lives, or who being a householder 
shall be rated or assessed to the poor-rate, or to the inhabited 
house duty in the county of Middlesex, on a value of not less 
than thirty pounds, or in any other county on a value pf not less 
than twenty pounds, or who shall occupy a house containing not 
less than fifteen windows, shaU be qualified and shall be liable to 
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It is stated(a) as a ground of challerye propter defectum, 
that "a juror is exempt by reason of office or old age;" 
but it was not so held under the old statute, nor does it seem 



same on juries for the trial of all issues joined in any of the 
King's courts of record at Westminster, and in the superior courts, 
both civil and criminal, of the three counties Palatine, and in 
all courts of Assize, Nisi Prius, Oyer and Terminer and gaol 
delivery, such issues being respectively triable in the county in 
which every man so qualified respectively shall reside ; and that 
every man, (except as hereinafter excepted^ being between the 
aforesaid ages, residing in any county in Wales, and being there 
qualified to the extent of three-fifths of any of the foregoing 
qualifications, shall be' qualified and shall be liable to serve on 
juries for the trial of all issues joined in the courts of great sessions, 
and on grand juries in courts of sessions of the peace, in every 
county of Wales, in which every man so qualified as last afore- 
said respectively shall reside. 

Section 2. — ^Provided always and be it furtlier enacted, that all 
peers, all judges of the King's courts of record at Westminster, 
and of the courts of great sessions of Wales, all clergymen in 
holy orders, all priests of the Roman Catholic faith who shall have 
duly taken and subscribed the oaths and declarations required by 
law ; all persons who shall teach or preach in any congregation 
of Protestant Dissenters, whose place of meeting is duly regis- 
tered, and who shall follow no secular occupation except that of 
a schoolmaster, producing a certificate of some justice of the 
peace of their having taken the oath and subscribed the declara* 
tion required by law ; all sergeants and barristers-at-law actually 
practising ; all members of the society of doctors of law, and 
advocates of the civil law actually practising ; all attomies, soli- 
citors, and proctors duly admitted in any court of law or equity, 
or of ecclesiastical or admiralty jurisdiction, in which attomies, 
solicitors, and proctors have usually been admitted, actually prac- 
tising, and having duly taken out their annual certificates ; all 
officers of any such courts actually exercising the duties of their 
respective offices ; all coroners, gaolers, and keepers of houses of 
correction ; all members and licentiates of the Royal College of 
Physicians in London actually practising; all surgeons being 



(a) 2 Hayes. 444, 
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to be SO considered under the jury act now in force in 
England, which is, in this respect, similar to that in force 
in Ireland. 



members of one of the Royal Colleges of Surgeons in London, 
Edinburgh or Dublin, and actually practising ; all officers in his 
Majesty's navy or army on full. pay ; all pilots licensed by the 
Trinity House of Deptford, Stroud, Kingston-upon-Hull, or 
Newcastle-upon-Tyne, and all masters of vessels in the buoy 
and light service employed by either of those corporations, and aU 
pilots licensed by the lord warden of the cinque ports, or under 
any act of parliament or charter for the regulation of pilots in 
any other port ; all the household servants of his Majesty, his 
heirs and successors; all officers of customs and excise; all 
sheriff's officers, high constables, and parish clerks, shall be and 
are hereby absolutely freed and exempted from being returned, 
and from serving upon juries in any of the courts aforesaid, by 
virtue of any prescription, charter, grant or writ, shall continue 
to have and enjoy such exception in as ample a manner as before 
the passing of this act, and shall not be inserted in the lists herein- 
after mentioned. 

A subsequent section of this act disqualifies aliens, outlaws, 
and convicted persons, in like manner as the Irish jury act does. 

Section 27 — And be it further enacted, that if any man shall 
be returned as a juror for the trial of any issue in any of the 
courts hereinbefore mentioned, who shall not be qualified according 
to this act, the want of such qualification shall be good c^use of 
challenge, and he shall be discharged upon such challenge if the 
court shall be satisfied of the fact; and that if any man returned 
as a juror for the trial of any such issue shall be qualified in other 
respects according to this act, the want of freehold shall not, on 
such trial, in any case, civil or criminal, be accepted as good cause 
of challenge; either by the crown or by the party, nor as cause for 
discharging the man so returned upon his own application, any 
law, custom, or usage to the contrary notwithstanding ; provided 
that nothing herein contained shall extend in anywise to any special 
juror. 

3 & 4 William IV. c. 91 — ^An act for consolidating and amend- 
ing the laws relative to jurors and juries in Ireland. 
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Hawkins, speaking of the former act, Westminster 2, 13 
Edw. I., says — " I take it to be agreed that notwithstand- 
ing the statute of Westminster 2, c. 31, be express that 



Section 1. — ^That the sheriff of any county^ county of a city or 
county of a town in Ireland, shall not, in answer to any writ of 
venire facias or precept for the return of jurors, return the names 
of any persons not qualified to serve on juries according to the 
provisions of this act ; and that every man, except as hereinafter 
excepted, between the ages of twenty-one years and sixty years, 
residing in any county in Ireland, who shall have, in his own name, 
or in trust for him, within the same county, ten pounds by the 
year above reprizes in lands or tenements, or in rents issuing out 
of any lands or tenements, or in lands, tenements, and rents 
taken together, in fee-simple, fee-tail, or for the life of himself or 
some other person or persons, or who shall have within the same 
county fifteen pounds by the year above reprizes, in lands or tene- 
ments held by lease or leases originally made for an absolute term 
of not less than twenty-one years, whether the same shall or shall 
not be determinable on any life or lives, and also every resident 
merchant, freeman, and householder, having a house and tenements 
in city, town, or borough, situate within the said county, of the 
clear yearly value of twenty pounds, such city, town, or borough 
not being a county in itself, shall be qualified with respect to 
property, and shall be liable to serve on juries for the trial of all 
issues joined in any of the King's courts of record in Dublin, and 
in all courts of assize, nisi prius, oyer and terminer, and gaol 
delivery, such issues being respectively triable in the county in 
which every man so qualified respectively shall reside, and shall 
also be qualified with respect to property, and liable to serve on 
grand juries in courts of sessions of the peace, and on petty juries 
for the trial of all issues joined in such courts of session of the 
peace, and triable in the county in which every man so qualified 
respectively shall reside ; and that every man, except as hereinafter 
excepted, being between the aforesaid ages, residing in any county 
of a city or county of a town in Ireland, and being there qualified 
as aforesaid, and also every resident merchant, freeman, and 
householder, having lands, or tenements, or personal estate, of the 
value of one hundred pounds, shall be qualified with respect to 
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neither old men above the age of seventy years, nor persons 
perpetually sick, nor those who are infirm at the time of 
their summons, nor those who do not reside in the county 



property^ and shall be liable to serve as a juror for the trial of all 
issues joined in any of his Majesty's courts of record at Dublin, 
and all courts of assize, nisi prius, oyer and terminer, and general 
delivery, such issues beiug respectively tried in the said city or town 
in which every man so qualified shall respectively serve. 

Section 2 — Provided always, aud be it further enacted, that all 
peers, all judges of the King's courts of record in Dublin, all 
clergymen in holy orders, all persons who shall teach or preach in 
any religious congregation, all sergeants and barristers at law 
actually practising, all assistant-barristers, all judges of ecclesias- 
tical courts, all advocates in ecclesiastical courts or in the courts of 
civil law actually practising, all attomies, solicitors, and proctors 
duly admitted in any of law or equity, or of ecclesiastical or 
admiralty jurisdiction, in which attomies, solicitors, and proctors 
have usually been admitted, actually practising, and having duly 
taken out their annual certificates; all officers of any such 
courts, or of any court of criminal jurisdiction, actually exer- 
cising the duties of their respective officers ; all public notaries, 
duly admitted ; all coroners, gaolers, and keepers of houses of 
correction ; all members and licentiates of the King and Queen's 
college of physicians in Ireland, actually practising ; all surgeons, 
being members of one of the royal colleges of surgeons, in 
London, Edinburgh, or Dublin, and actually practising; all 
apothecaries, certificated by the court of examiners of the 
governor and company of the apothecaries' hall in the city of 
Dublin, and actually practising ; all officers in his Majesty's navy 
or army on full pay; all officers of customs and excise; all 
sherifi*'s officers, police constables, and parish clerks ; all postmas- 
ters general and their deputies, and all other persons employed 
and acting in the service of his Majesty's post-office ; all trea- 
surers, secretaries of grand juries, shall be and are hereby abso- 
lutely yVeerf and exempted from being returned, and from serving 
upon any juries or inquests whatsover, and shall not be inserted 
in the lists to be prepared by virtue of this act as hereinafter men- 
tioned : provided also, that all persons exempt from serving upon 



■•r 



176 CHALLENGES TO THE POLLS. 

shall be put in juries or in the lesser assizes; and that 
therefore such persons may sue out a writ of privilege for 
their discharge, grounded on this statute ; yet if they be 
actually returned and appear, they can neither be challenged 
by the party, nor excuse themselves from not serving if 
there be not enough without them(a). 

Blackstone, after stating the grounds of challenge to 
the polls, says(ft) : ^^ besides these challenges, which are 
exceptions against the fitness of jurors, and whereby they 
may be excluded from serving, there are also other causes 
to be made use of by the jurors themselves, which are 
matter of exemption, whereby their service is excused and 
not excluded. As by Stat. Westm. 2, 13 Ed. I c. 38, 



juries in any of the courts aforesaid, by virtue of any prescrip- 
tion, charter, grant, or writ, shall continue to have and enjoy such 
exemption in as ample a manner as before the passing of this act, 
and shall not be inserted in the lists hereinafter mentioned. 

Section 3 disqualifies aliens, except on juries de medietate, &c., 
convicts and outlaws, by virtue of any criminal prosecution, or 
under excommunication. 

Section 20. — And be it further enacted, that if any man shall 
be returned as a juror for the trial of any issue in any of the 
courts hereinbefore mentioned, who shall not be qualified accord- 
ing to this act, the want of such qualification shall be good cause 
of challenge, and he shall be discharged upon such challenge, if 
the court shall be satisfied of the fact ; and that if any man 
returned as a juror for the trial of any such issue shall be qualified 
in other respects according to this act, the want of freehold shall 
not be accepted as good cause of challenge, either by tlie crown 
or by the party, nor as a cause for discharging the man so returned 
upon his own application any law, custom, or usage to the con- 
trary; provided that nothing herein contained shall extend in 
anywise to any special juror." 



{a) 2 Hawkins, by Curwood, 577, c. 43, sec. 26. 

(6) 3B1. Commentaries, B. III. c. 23,Chitty's Edition. 
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sick and decrepit persons — persons not commorant in tbe 
county, and men above seventy years old; and by the 
statute 7 & 8 Wm. III. c. 32, infants under twenty-one (a). 
This exemption is also extended by divers statutes, cus- 
toms, and charters to physicians and other medical persons, 
counsel, attornies, officers of the courts, and the like ; all 
of whom, if empanneled, must show their special exemp- 
tion. Clergymen are also excused out of favor and respect 
to their function ; but if they are seized of lands and tene- 
ments, they are in strictness liable to be empanneled in 
respect of their lay fees, unless they be in the service of 
the King or of some bishop. He cites Fitzh. N. B. 166, 
Reg. Brev. 179. 

The statute 6 Wm. III. c. 4, (English,) which exempted 
medical men from being jurors, expressly enacted that the 
return of such persons should be void. 

So a clause in the present jury acts directly disqualifies 
aliens from being jurors ; but with respect to age, &c., the 
words are, ^^that the sheriff shall not return any not 
qualified according to the provisions of this act ; and that 
every person between the age of twenty-one and sixty 
years, who shall have ten pounds, &c., shall be qualified, 
with respect to property, and shall be liable to serve." 

Then follows the section (2nd) which, both in England 
and Ireland, '^ frees and exempts" certain persons of 
certain professions, &c., from serving as jurors, but does 
not include by name persons exceeding a certain age, from 
which it has been argued that they are disqualified, and 
not merely exempted, and as such may be challenged under 



(a) Infancy was an objection at common law. Litdeton, 
sect 259, says : " also a man, before the age of twenty-one years, 
shall not be sworn on an inquest, &c. ;" and see a passage from 
Coke's Commentary, ante. 

N 
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the 20th section of the Irish jury act, and 27th section of 
the English act. 

It does not seem to be so considered in the English jury 
act, which is, in this respect, similar to that in force in 
Ireland(a). 

It has been held in England, under the old jury act, 
(3 Geo. II. c. 25,) that it is not a ground of challenge to a 
person called as a juror that his name is not on the panel ; 
therefore, in an indictment for perjury, where one, who 
was under age, and had no qualification, and who was not 
on the panel, served on the jury, without the knowledge 
or connivance either of the prosecutor or defendant, a new 
trial was granted(6) ; but where the party has an opportu-* 
nity of making his challenge, a new trial will not be 
granted(c). 

If a juror on the principal panel is challenged, and he is 
afterwards sworn upon the tales under another name, it is a 
mistrial(ef) . 

A challenge to a juror supposes him capable of serving 
on the jury if the objection to him be answered; therefore. 
If a person serve upon a jury, whose name is not on the 
panel, and serve in the name of a person who is on the panel, 
it is said there can neither be a challenge to the array, for 
that is no objection to the array, nor to the polls, for there 
is no objection to the person whose name is upon the panel ; 
that this is an extrinsic objection not appearing on the face 
of the poll(c). 

(a) Burn's J. by Chitty, ed. 1837, title Juries, where the 6 G. 
IV. c. 50, is referred to. 

(b) 5 B. & Cr. 256, Rex. v, Tremearne. 

(c) Per Tenterden, C. J. 8 B. & C. 419 Rex v. Sutton. 

(d) 2 Ld. Raymond 1410» Parker & Thornton. 12 G. I., 
subsequent to the statute of Jeofails. 

(e) Per Willes C. J. in Norman & Beaumont, Willes, 487. 
M. 18. G. 2. see post 180. n. (a). 
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If a person is called upon the jury in a criminal c^e by 
a wrong name, and answers to that name, and sits on the 
jury, the objection must be made upon the juryman coming 
to be sworn. It is not ground of arrest of judgment. It 
is, at most, only a cause of challenge(a). 

In a case^ commonly called the juryman's case(6), 
one Robert Curry answered to the name of Joseph Curry 
in the sheriff's panel for the county of the town of 
Newcastle and was sworn by that name. 

There was a person of the latter name in Newcastle, but 
not then resident in the town or county. It appeared that 
Robert Curry was qualified to serve on juries and had 
been summoned by the bailiffs to attend on the crown side 
as a juryman at this assize. 

Eyre, B., considered that this amounted only to a mis- 
nomer in the panel of the juror intended to be returned, 
and who did serve, and that it was but cause of challenge, 
which on being stated would have been instantly removed 
by altering the panel; and that, after judgment, it could 
not be assigned as error. These facts were, at a later pe- 
riod of the circuit and in another assize town, pressed upon 
the learned judge as amounting to a mistrial. The learned 
judge eventually respited the execution of the prisoner, 
who was convicted for forgery, that he might advise with 
the judges. The judges met in Michaelmas T. 1783, and 



(a) So ruled by Tindal^ C. J., and Parke, B., in Frost's case, 
Monmouth Special Commission, 1839-40. Gurney's Report 
769. The juror was summoned as' Christopher John; his real 
name was John Christopher; and it was stated ^but not on affi- 
davit) that the prisoner had intended to object to John Christo- 
pher, and that the juror was never known by any other name. 

(b) Cited 12, East. 23, note a. The prisoner was convicted 
capitally before Eyre, B. in 1783. 

n2 
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were unanimously of opinion that this was no ground of 
objection, even if a writ of error were brought, much less 
on a summary application. 

So in a civil case, before Le Blanc, J.(a), the son of a 
juryman, returned upon the panel, answered to his father's 
name when called, and served upon the jury, although he 
had not been summoned. These facts were made the 
ground of a motion for a new trial. Lord EUenborough, 
C. J., mentioned the case to all the judges, who were 
unanimously of opinion that it was within the discretion 
of the court to grant or refuse a new trial on this ground; 
and as no injustice had been done, the court refused to 
interfere. 

So in an older case(b) a new trial was refused, where 
the juror, whose real christian name was Harry, and who 
was named Henry in the venire^ &c., had answered to the 
latter name when called and sworn on the jury. In that 
case the juryman who served was the person really in- 
tended to be returned and summoned. 

It is a good challenge to a juror that he is returned by 
another name in the panel(c) ; and it has been held, on re- 
ference to the twelve judges in Ireland, that it is a mistrial if 
a person has been entered on the panel and issue paper in 
one name, and has been sworn in another name((/). 

Upon the jury returning into court to give their ver- 
dict, and their names being called over, Bernard Flynn 



(a) 12 East 229 ; Hill against Yates. Norman & Beaumont, 
Willes, 484, where the verdict was set aside, was brought before 
the court in Hill and Yates. 

(b) Wray against Thorn. WiUes, 488. 

(c) Trials per pais, 154. 

{d) Rex V. Delany, Jebb*s Crown and Presentraenl Cases, 88. 
See Frost's case ante 179. 
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being called, it appeared that there was no such person 
on the jury, and that a man named Bernard Fagan had 
answered to the name of Flynn, and had been sworn by 
that name. There was no person of the name of Flynn 
on the panel ; but tlie sheriff, in transcribing the names, 
inadvertently wrote Flynn instead of Fagan. It was 
objected by the prisoner's counsel, before the verdict was 
given in, that this was a mistrial. 

There was a second objection to the conviction brought 
before the judges. Eleven judges present (Penneiather, 

B. being absent) unanimously ruled that the conviction 
was bad upon both points reserved(a). 

In this case the prisoner could not have his challenge 
to the person sworn, because there was no such name as 
Flynn on the panel so as to enable the prisoner to inquire 
about him. 

In a civil case(6) which was tried before Gibbs, C. J., 

C. P., it appeared that a person named Maynard, not 
summoned on the jury, was sworn in the name of Bushell, 
for whom a summons to serve was delivered at the house 
formerly occupied by Bushell, to which Maynard had 
succeeded. The learned judge proposed to discharge the 
jury; but the plaintiff's counsel insisted on keeping 
them and had a verdict, the defendant's counsel 
neither objecting nor giving any consent. The 
court granted a venire de novo. The case of Hill 
Yates(c) was cited, and Gibbs, C. J. in giving judg- 
ment said that the present case differed from all the cases 
which had occurred, that the court would not be under- 



(a) Jebbs C. & P. Cases^ 90; Rex v. Delany. 

(b) 6 Taunt. 460. Dovey and Hobson. 

(c) 12 East. 229. 
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stood as giving their judgment on an opinioo that die 
authority of the case of Hill & Yates ought to be desert- 
ed; that in that case it s^peared that one person was 
returned and another served on the jury; the objectioA 
was not taken at the time of the trial ^that he would 
always subscribe to the opinion of the court in that case, 
when a case exactly like that occurred, but that the judg- 
ment there proceeded mainly on the ground that the 
objection came too late. Here the objection was taken, 
and the plaintiff's counsel was apprized at the time that 
he took the verdict at the peril of not being able to hold 
it. The court therefore, in the exercise of its discretion, 
ought to grant a venire de novo. 

In a case of this kind there are four ways in which the 
question may be brought before the court above ; by motion 
in arrest of judgment, by motio'ri for an amendment, by 
motion for a new trial, or by writ of error in a superior 
court. 

But the mis-description of a juror's name in the issue 
paper, which is not noticed until after verdicts has been 
held immaterial, if the juror's name was properly entered 
on the panel, or if he was sworn in the right name(&}. 

If a juror, during the progress of a trial in a criminal 
case, becomes incapable of acting, and another juror is 8ul>- 
stituted in his stead, the prisoner it seems has a right again 
to. exercise his right of challenge as to the remsuning eleven 
as well as to the talesman, and the eleven jurors should 
be sworn again. 

(a) 1 C. & Dix, C. C 189, in note; Rex v. Grogan. (for 
murder,) coram Bushe, C. J., King's County Spring Assizes^ 
1830. The error was in the christian name. The learned judge 
conferred with Lord Plunket, C. J. C. P. The issue paper was 
considered as used only for the convenience of the Clerk of the 
Crown, and not a necessary form, nor part of th€ record, nor part 
of the proceedings from which the record is made up. 
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Thus in Edward's ca8e(a), daring the trial of the pri- 
soner, for a capital felony, one of the jury was seized with 
a fit, and obliged to be carried out of court. 

Counsel objected to any other juror being sworn, and 
urged the discharge of prisoner. 

Wood, B., overruled the objection, and ordered another 
of the jury, returned in the panel, to be ballotted, telling 
the prisoner that he might object to any one that was 
called and appeared. A person being called and appear- 
ing, the prisoner was asked if he had any objection to him, 
and having said he had not, he was sworn upon the jury 
in the place of the absent juryman, and the other eleven 
were all sworn over again, and they were all twelve charged 
over again with the prisoner as usual. 

The prisoner was convicted, and execution was respited 
for the purpose of taking the opinion of the judges. 

In Easter Term, 25th April, 1812, after argument be- 
fore all the judges except Lawrence, J., all the judges 
were clearly of opinion, that the judge below had the 
power of discharging the jury as above stated, and of 
charging a new jury with the prisoner, and there having 
been some doubt whether the prisoner had an opportunity 
of challenging again the eleven who had been before sworn ; 
it came out on inquiry, that he had been asked whether be 
had any objection to any of them^ and he answered that he 
had not. The conviction was held right 

If any person is empannelled or returned to serve on a 
jury for the trial of any capital offence, who is not 
qualified to serve as a juror in a civil case, this is a ground 
of challenge(6) ; but if no challenge is made, no objection 



(a) Russ. & Ry. 224. 

(6) 3 & 4 Wm. IV. c. 91, s. 39, Ir.; 6 Geo. IV. c. 50, Eng. 
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for want of such qualification can be afterwards ad- 
niitted(a). 

It is not a ground of challenge to a juror, on the part 
of the prosecution, that he is the client of the prisoner 
who is an attorney (6), nor that he is his friend, and had 
been visiting him since he was in prison(c). 

It is not ground of challenge, that the jurors have 
already given a verdict, and found others guilty, who were 
indicted in the same indictment((f). 

In Dunne's case(e), when two prisoners were capitally 
indicted for stealing in a dwelling-house, they refused to 
join in their challenges. One was put on trial and con- 
victed; the other challenged one of the jurors, because he 
had been a juror on the previous conviction. The At- 
torney-General demurred on the part of the Crown. 

The demurrer was allowed. The court observed, that 
the juror had pronounced no opinion on the prisoner's 
case, and that a verdict given upon belief of the testimony 
of one witness, could not affect a case, which might be 
supported by the testimony of another. 

It would seem, however, that the circumstance of there 
being or not being a different or additional witness in the 
second case, can make no difference as to the right of 
challenge. 

So in an action of debt for penalties, for bribery at an election, 
it seems that it is no cause of challenge to a juror, that he 
had been foreman on another jury, who had tried another 



(a) Ibid. 

(b) Geach's case, 9 C. & P. 602, so ruled by Parke, B. 

(c) Leach*s case, ibid. 

(d) Kel. 9, Trials per pais, 157. 

(e) 1 C. & D. CI. 190, note, coram Bashe, C. J., and Smith, 
B., Queen's County Special Commission, a. d. 1832. 
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action between other parties for bribery, alleged to have 
been committed at the same eIection(a). 

So in a civil case, it is said, if two plead not guilty, 
and first one issue is tried, and then the other is tried, 
it is no challenge to say, that the juror tried the other 
issue and gave damages, of which damages he shall be 
charged if he be attainted in an attaint, for, perhaps, the 
defendant will be found not guilty (6). 

The death of a party, though without issue, whose con- 
nexion with a juror, would have been a ground of chal- 
lenge, during the life of such party, would not, it seems, 
remove the objection. 

An analogous case is furnished by Becquet and Lem- 
priere, on an appeal from Jersey before the Privy Council, 
where it was held, that one could not act as jurat, whose 
first wife, now deceased, had been aunt to one of the 
parties in the cause. It appeared that she had died some 
time previously, without having had any issue, and the 
jurat was since married to two other wives, by whom he 
had issue. 

The Master of the Rolls (Sir John Leach) stated the 
opinion of their Lordships, that the decease of the aunt 
would not dissolve the bonds of affection, which her hus- 
band might entertain towards her nephew, and that the 
connexions which are formed by marriage are not dissolved 
by the death of one of the parties(c). 

After a challenge to the array, a party may challenge 
the polls ; but after a challenge to the polls, there can be 
no challenge to the array, and the party cannot take that 



(a) Marsh &Coppock^9 C. & P. 480, per Williams, J. The 
juror, was, however, withdrawn by the plaintiff's counsel. 

(b) Trials per pais, 139. 

(c) 1 Knapp. P. C. C. 376, a. d. 1830. 
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challenge to the polls which he might have taken to the 
array(a) ; and if he has more than one cause of challenge, 
he must take all at once; but if he challenge a juror for 
cause, and it is found insufficient, he may, nevertheless, 
afterwards challenge him peremptorily, for perhaps the very 
challenge may create a prejudice in the mind of the juror 
challenged(6). 

A challenge to the array must be in writing, but a chal- 
lenge to the polls is merely a verbal intimation of objec- 
tion(c). 

According to the old practice in England, if on the 
trial of an indictment under a commission of gaol delivery 
the panel is exhausted by non-appearance or challenge of 
the jurors, no tales is prayed, but there must be a new 
panel, not reckoning in it the jurors before sworn(c?) ; and 
the judge may, ore tenus, order the sheriff to return a 
panel instanter without further precept. 

It is $aid(£), that no challenges can be made on col- 
fa) Co. Lilt b^7, 6. 

{b) 3 Bl. Comm. 363; 6 T. R. 531. The King against 
Stone. 

(c) Tri. per 2 pais, 172.- In Brunskell and Giles, 2 M. & Sc. 
41, 9; Bingh. S. C; Parkes, J. says, ihat it must be put in on 
parchment. 

(rf) 1 Ch. Cr. L. 506, 508. per Treby, C. J., in 13 How. St. 
Tr. 325, 326. In Reg. v. Cropper, 2 Mood. C. C. 18, a new panel 
of seventy-two jurors was ordered, and a conviction by a petty jury 
after many challenges by the prisoner was held valid. The judge 
directed, on Saturday, that the panel should be returned on 
Monday. The question came before the judgt^s in 1837; all 
present, except (Patteson, J., and Coltman, J.) held the convic- 
tion right. 

(«) 2 Hayes' Digest of the Criminal Statute Law of Ireland, 
445. If in these pages the positions laid down by Mr. 
Hayes are occasionally controverted, it is not without apprecia- 
tion of the ability and learning of his elaborate and very 



CHALLENGES TO THE POLLS. 187 

lateral issues. The cases cited are Radcliff's case 
and O'Key's case. But these were cases of per-^ 
emptory challenge. Thus in Radcliffea case(a), where 
the prisoner was attainted for high treason, he pleaded 
that he was not the person mentioned in the record, and 
demanded the liberty of peremptory challenge. 

The Attorney- General opposed the application. Lee, 
C. J. decided that a peremptory challenge did not lie. 

In the passage in Foster, also referred to, the authority of 
Sir Matthew Hal e is cited, " that a prisoner hath no peremptory 
challenge, in case of an issue joined on error in fact as- 
signed for reversing an outlawry, and that, in inquests of 
office, the prisoner hath no peremptory challenge ;" audit is 
added, " in Barkstead's case the prisoner's were not per- 
mitted to challenge peremptorily, and that in the case of 
Roger Johnston, the Court declared, that the prisoner 
had no peremptory challenge." 

He adds, that in the principal case the same that is 
reported in Blackstone cited supra, "the right to 
peremptory challenge was overruled, for though there are 
some opinions in the books, that in cases of this kind the 
prisoner hath a peremptory challenge, yet the latter and 
better opinion is that he hath not, and the modern practice 
hath gone accordingly" (J). 

The other authority above referred to is the King 
against Okey, which was the same as Barkstead's case(c), 
supra, where the parties had been attainted for the murder 
of King Charles the First, and being brought to the bar, 



useful work, which has received the general approbation of the 
profession. 

(a) 1 Bl. R. 3. 

(6) Foster, 42, cites 1 Lev. 61. 1 Keb. 244. 

(c) 1 Lev. 61. See also 1 Keble 244, S. C. ; 1 Sid. 72, J. 
Kel. 13, S. C. 
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the question was, whether they were the persons in the 
act mentioned, and it was held, according to the report in 
Leving, that they were not entitled to peremptory chal- 
lenge, and according to the report in Keble, the court 
held that no challenge was allowable, except for special 
cause. 



CHALLENGE TO THE FAVOR PROPTER 
AFFECTUM, HOW TRIED. 



SECTION VII The law upon this form of chal- 
lenges and the mode in which it ought to be tried in 
criminal cases, seem to be well settled, but the manner 
in which it is stated in some text books has recently 
led to discussion, as if it were still svib judice. 

Thus, in a late book of practice(a), it is stated, gene- 
rally and without qualification, as a ground of challenge 
to a juror, propter affectum^ that he has declared his opinion 
of the case beforehand, and Hawkins is cited in sup- 
port of the position. But, on referring to Hawkins(6), 
it will be found that he explains and modifies the pro- 
position by adding, it has been adjudged that if it shall 
appear that the juror made such declaration from his 
knowledge of the cause, and not out of any ill will to the 
party, it is no cause of challenge. He cites in support 
of this, the several authorities referred to in the note 
below(c). 

So in a recent book on criminal law((f), it is 
stated generally, as a ground of challenge to the favor. 



(a) Archbold's Practice in Civil Actions, by Chitty^ vol. I, 
Tit Challenges to Jurors. 

(6) 2 Hawkins, Cr, 43, s. 28. 

(c) 7 H. VII. 25, Br. Ab. Challenge, 56, F. Chall. 22 ; 20 H. 
VI. 40; 2 R. Abr. 657. Vid. 44 Edw. III. 1. Br. Ab. Challenge, 
25, F. Chall. 100. 

{d) Hayes* Digest of the Criminal Statute Law of Ireland, 
2445. 
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that a juror has declared his opinion beforehand, and it is 
spoken of, as one of ^^ a hundred causes calculated to 
" warp a juror's mind." 

The authorities, hereafter cited, will show to what extent 
this proposition is law, and in what particulars it should 
be modified. It will be found, that the law is now, as it 
was held to be so long since as the reign of Henry VI., 
as stated in the year books, that if a juror is challenged 
for favor, though he has twenty times declared that he 
will find for the one party or the other party, on account 
of the knowledge that he has of the truth of the matter 
in dispute, he is to be deemed indifferent, but otherwise it 
is if he has said so on account of affection for one party 
more than the other.(a) 

In another text book of criminal law(&), the rule is 
laid down thus : — 

^^ An actual partiality may also be shown, as well as a 
supposed bias. Thus, if a juryman has expressed his 
wishes as to the result of the trial, or his opinion of the 
guilt or innocence of the defendant with a malicious in- 
tentioUf on evidence of those facts, he will be set aside." 
This approaches more accurately to the principle to be 
deduced from the decisions, but the expression " malicious 
intention," seems to limit the ground of challenge more 
than those decisions warrant(c). 



(a) Bro. Abr : Challenge, 56; 7 H. VI., 25. See this case 
from the year books more fully post. 

(b) 1 Chittys Criminal Law, 542. Ed. 1826. 

{c) In the Queen against Swain and others, 2 Moody & Rob. 
112, Coleridge, J., considered, that jurors who had taken an 
active part in opposition to the New Poor Law Act, at a meeting, 
where the traversers had been guilty of a riot, were not indifferent 
jurors, &c., they were accordingly set aside. 



PROPTER AFFECTUM, HOW TRIED. 191 

In the case of Francis Hughes, on the second trial of 
the prisoner, for the murder of Mr. Powell, the learned 
judge appears to have allowed some of the jurors, as they 
came to the book, to be asked, " have you expressed any 
opinion with regard to the guilt or innocence of the 
prisoner ?" (a) One juror stated that at the last trial he 
had expressed an opinion. He was objected to, and the 
learned judge allowed the objection. 

It does not appear, however, that the counsel for the 
crown insisted that such question should not be put, and 
therefore it cannot, in fairness to the learned judge, 
be considered as a decision upon the point(6). The 
question was afterwards argued and decided as hereafter 
mentioned(i). 

Another juror stated that he might have expressed an 
opinion with regard to the evidence at the former trial, 
but no opinion as to the guilt or innocence of the prisoner. 
He was sworn on the panel. 

In consequence, however, of the question being asked 
in this way, several jurors volunteered to object to them- 
selves, saying that they had formed an opinion. These 
were allowed to stand by. 

Another juror stated, that he had expressed an opinion 
on reading the report of the prisoner's former trial in the 
newspapers. This was held not to be a good cause of 
challenge. 

In the case of the Queen against Samuel Gray, 
Monaghan Lent Assizes, 1842, on an indictment for felo«- 
niously shooting at a person with intent to mnrder him. 



(a) As reported Irish Circ. Rep. I., 274 ; Armagh Summer 
Assizes^ 1841, coram Crampton^ J. 

(6) See post^ Hughe's case^ before the same learned judge. 
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and also with intent to do grievous bodily harm, (under 
7 Wm. IV. & 1 Vict.) the prisoner's counsel asked a juror, 
as he came to the book, ^^ Do you entertain an opinion of 
the prisoner's guilt ?" The learned judge allowed the 
question to be put in another form, the counsel for the 
crown assenting, but not conceding that the prisoner 
had legally a right to do so, and protesting against its 
being cited as a precedent. The same counsel had pre- 
viously objected to the prisoner taking any peremptory 
challenges as the case was not a capital felony and the 
court had allowed the objection(a). 

These two cases are mentioned to show that neither, 
under the circumstances, can with fairness be cited as 
precedents or as decisions or even opinions of the learned 
judges who presided on the respective trials. 

But if this mode of trying whether a juror stands 
indifferent between the crown and the prisoner be admitted 
by the court or acceded to by the crown, it would seem 
desirable that the question should be put to the juror upon 
oath. Many jurors, unwilling to serve, but who would 
give upon their oaths a verdict according to the evidence, 
unbiassed by any former opinion, will always be found 
ready, especially in cases that have caused much public 
excitement, to excuse themselves from so unenviable a 
position, whilst others, with feelings hostile or partial to 
the prisoner, and wishing from that motive to be upon 
the jury, will by this preliminary mode of proceeding be 
sworn upon the panel without observation. 

In Townly 8 case(£), for treason, every juror, as he came 



(a) The Queen against Samuel Gray, coram Perrin, J., MS. 
Report of John Adair, Esq., barrister-at-law, who reported the 
case for the crown. 

(6) Foster, 7, A.D. 1746. 
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to the book, was asked, whether he was a freeholder, and 
those who said they were not, were examined on the voire 
dire to that effect. So in Cooke's case(a), where a juror 
was asked whether he was one of the grand jurors that 
found the bill. So in an old case(5), recognized in a 
modern decision of the Queen's Bench in England(c), the 
court stated — " Not sufficient freehold is a good challenge ; 
and upon this the party himself shall be sworn, whether 
he has sufficient or not." So in the case of Young v. 
Slaughterford(e?), in an appeal of murder, the appellant 
challenged a juror as being uncle of the appellee. The 
appellee denied that he was so. The court directed it to 
be tried on a voire dire. 

But in these cases the question asked of the juror did 
not disparage him, a distinction which seems expressly 
taken in Coke upon Littleton (&), where it is said, ^^ if the 
cause of challenge touch the dishonor or discredit of the 
juror, he shall not be examined upon his oath ; but in other 
cases, he shall be examined upon his oath to inform the 
triers." 

This is the mode pointed out by the legislature, in 
affirmance of the common law. The jury act (3 & 4 Wm. 
IV. c. 91, sec. 39, Ir.) enacts that where one isempanneled 
or returned to serve on a jury for the trial of any capital 
offence, who shall not be qualified to serve as a juror in 
civil causes, the person challenged on that ground shall and 
may be examined on oath of the truth of such matter(y). 



(a) 13 How. St. Trials, 339. 
(6) Br. Abr. Challenge, pi. 90. 

(c) 4 B. & Aid. 492; the King against Edmonds and others. 

(d) 11 Modem, 228. 

(e) 168, b. 

(/) See also the English Jury Act, 6 G. IV. c. 50, s. 58. 

o 
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But where the question disparages the juror he ought 
not, as will appear hereafter, to be asked it either upon 
oath or otherwise. 

It has been proposed to interrogate the juror in differ- 
ent forms. The question sometimes suggested is, " Have 
you formed an opinion upon the guilt or innocence of the 
prisoner ?" At other times, " Have you expressed an 
opinion on the guilt or innocence of the prisoner ?" Or, 
*' Do you now entertain an opinion of the guilt or inno- 
cence of the prisoner ?" Or, " Have you expressed, or, 
do you entertain an opinion hostile to the prisoner ?" Or, 
" Do you believe him guilty ?" 

To require a juror to answer any of these questions, or 
questions of a similar nature, appears equally objection- 
able. If the question is put in the latter form, it appears 
objectionable on the legal principle that, no one is to be 
called on to discredit himself (a). Such a question, in the 
words of Abbot, C. J., tends to the dishonour of the 
witness(i). It is a dishonourable thing for a man to 
express ill-will towards a person accused of a crime, in 
regard to the matter of his accusation." Accordingly, iu 
a very early case(c), where some of the jurors were chal- 
lenged, because they had declared the right of one of the 
parties beforehand, or given their verdict beforehand ; and 
others were challenged as being counsel with one of the 
parties and of their fees: the jurors in the latter instance, 
where the challenge did not go to their reproof or shame, 
were sworn on the voire dire to give evidence to the triers ; 
but those who were challenged, for that they had taken of 
the party or procured without taking, were not sworn. 



(a) Per Pratt, C. J., in Layer s case, 16 How. St. Tr. 165. 
(h) 4 B. & Aid. 492 ; the King against Edmonds and others. 
(c) 49 Ed. III. fo. 1. 
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On the trial of Peter Cooke for high treason in the 
reign of William the Third(a), this question was argued 
by eminent counsel before Treby, C. J., and four other 
judges and was decided by the court. 

As this is a leading case, and as the book in which it is 
reported is not accessible on circuit, and the doctrine 
established by it has been made the subject of recent dis* 
cussion it may not be uninteresting to cite the case at 
some length. When the name of the first juror upon the 
panel was called, the prisoner Cooke, thus addressed the 
Chief Justice — " My Lord, before the jury is called, I 
am advised, that if any of the jury have said already that 
I am guilty, or they will find me guilty, or 1 shall suffer, 
or be hanged or the like, they are not fit or proper men to 
be of the jury. 

Treby, C. J. — It is a good cause of challenge. 

Rokeby, J. — If, when they come to the book, you 
object that, and be able to prove it. 

The prisoner then challenged one Walker, and asked 
him, '^have you said any such thing that you believe me 

guilty r 

Mr. Walker — No, sir. 

Rokeby, J. — That is a fact the prisoner should prove 
upon him. 

Attorney-General — If you make any such objection 
you must prove it, and not out of the juryman's own 
mouth. 

Darnell (Sergeant) — I think any man that comes to serve 
upon the jury may be asked any question that does not 
make him guilty of any offence or crime, or liable to any 
punishment. Now if any that are returned upon this 
panel before the summons have declared their opinion 



(a) St. Trials ubi supra, 193. 

o 2 
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that the prisoner is guilty, or ought to suffer, with sub- 
mission, the prisoner may ask such a question, whether he 
said so, yea or no ? 

Powell, J. — He cannot upon a voire dire be asked any 
such question. 

Kokeby, J. — It is not denied to be a material objection, 
but it must be made out by proof. 

Treby, C. J. — You may ask upon a voire dire whether 
he have an interest in the cause ; nor shall we deny you 
liberty to ask whether he be fitly qualified according to 
law, by having a freehold of sufficient value ; but that you 
can ask a juror or a witness every question that will not 
make him criminous, that is too large. A juror may be 
challenged, being an alien or a villain ; but where the mat- 
ter apparently carries crime or shame it should be proved, 

Darnell, S. — But I take this to be no manner of 
ipfamy at all ; there is nothing of crime nor of reproach, 
but only a declaring of a man's opinion. 

Treby, C. J. — Truly, I think otherwise. I take it to be 
at least a scandalous misbehaviour, and deservedly ill- 
spoken of, for any man to prejudge, especially in such a 

heinous matter. ... I take the question not to be 

concerning a man's discoursing suppositively, as if, upon 
hearing news or a report of clear evidence^ a man should say, 
supposing this to be true, such a man is guilty, and I should 
find him so if I were of his jury. This might not be suf- 
ficient to set aside a juror, for this has been a general dis- 
course amongst the subjects upon occasion of this con- 
spiracy, and it imports that if evidence should not be true 
and clear he would acquit him, and so he is, as he should 
be, indifferent. But if a man qualified for a juror affirm 
positively that such a prisoner is guilty, and that he will 
find him so whatever evidence or proof be made to the 
contrary, I think that may be a misdemeanor punishable 
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as an owning and encouraging of falsehood, perjury and 
injustice, and a contempt and scandal to the justice of the 
kingdom. 

Powell, J. — In a civil case it would be a good cause of 
challenge. If a man have given his opinion about the 
right one way or other, may you not, upon a voire dire, ask 
him whether he hath given his opinion one way or other ? 
I believe it may be asked in a civil case, because he may 
have been a referee ; but if you make it criminal, it cannot 
be asked ; because a man is not bound to accuse himself. 
Now the difference lies in the nature of the cause ; it is 
not criminal in a civil case for a man to say he was an 
arbitrator in such a case, and upon what appeared before 
him he was of such an opinion. 

Sir B. Shower. — We know several of the trials have 
been printed, and the names of several persons mentioned, 
and upon reading of the trials, or conversing about them, 
men are apt to give their opinions one way or other. 

Damall. — It is only an objection in case he has done it. 

Rokeby, J. — But, brother, how can you ask him the 
question ? 

Powys, B. — It is a shameful thing for a man to give his 
judgment before he hath heard the evidence; and, there- 
fore, I think, you ought not to ask him to make him accuse 
himself, if it be an opprobrious matter upon him. 

Rokeby, J I think it must be proved upon him, if any 

objection be made. 

Sir B. Shower. — It will be no easy thing to bring wit- 
nesses to prove this matter, and therefore we would have it 
from his own mouth. 

Mr. Recorder. — The reason of your exception is. that 
he has declared his opinion beforehand, that the party 
would be hanged or would suffer ; that is a reproach and a 
reflection upon a wise man so to do ; and if they can prove 
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it upon them, let them do it. But whether you should 
ask him such a question, that is the question before us. 

Attorney-General. —What a man does utter imprudently 
may occasion a prejudice against him, and therefore ought 
to be proved, and not he to prove it himself. 

Treby C. J. — Especially being a freeholder of London, 
and taking notice of what is done in London ; and if he 
does take notice of the fact, and does previously give his 
opinion of a matter which he may be called upon a jury to 
try, this is an indiscretion and a reproach to him, and I 
think a misdemeanor. 

Cowper. — It is an unjust prejudging of a man, before 
he is tried and heard; and, if so, it is a thing that he 
ought not to accuse himself of, and therefore we oppose 
the asking any such question. 

Darnall. — Our objection is not because it is an offence 
to declare a man's opinion upon a fact reported, but because 
it shows he has a settled opinion against the person of his 
guilt, and so he is not so equal a man to try him. 

Treby, C. J. — Truly, I think it reflects both dishonesty 
and dishonor upon him, and therefore these questions ought 
not to be asked. The question is not, whether a man, if 
ever such a roan there were, that hath so resolved and 
declared, shall be sworn ? No ; he is not fit to serve upon 
a jury. But the question is, how this shall be discovered, 
by his own oath or by other proof? I think it ought to 
be made appear by other proof, if true ; . . . • but 
if any man on the panel have any particular displeasure 
to the prisoner, or be unindifferent, or have declared him* 
self so, I do admonish and desire him to discover so much 
in general ; for it is not fit, nor for the honor of the King's 
justice, that such a man should serve on the jury. 

Walker, to whom this question had been put, was then 
sworn on the jury. 
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In civil cases it is considered a ground for a new trial if 
a juror before the case comes on for trial has expressed a 
determination to give large damages to the plaintiff, or if 
he has expressed a determination as to the verdict he would 
give, or the amount of damages to which he thought a 
party entitled, and *' such expressions, would, no doubt," 
as Tindal, C. J., remarks in a late case(a), *' be a ground 
of challenge ;" but the same very learned judge on that 
occasion referred to and adopted Cooke's case, as showing 
that the juror ought not himself to be asked whether he 
had used such expressions, and adds, ^*if the affidavits 
(as to the expressions used) had remained unanswered, I 
should have been inclined to submit the case to another 
unprejudiced jury free from any objection." 

The point has been decided in a late criminal case in 
England. 

In the case of the King againt Edmonds and others for 
a conspiracy, the learned judge who presided at the trial 
refused to permit the question to be put to the special 
jurors, whether they had expressed themselves adversely 
to the defendants before the trial, but he permitted such 
question to be put to the talesmen, (the special jury not 
being full.) Upon application to the Court of Queen's 
Bench for a new trial(&), the court held that the learned 
judge was right in refusing to allow such questions to be 
answered by the special jurors, and that he acted under a 
mistake in permitting similar questions to be answered by 
the talesman. 



(a) 2 M. & Sc. 430. Ramage ». Ryan, 9 Bingh. 333. S. C. In 
that case the defendant stated in his affidavit to ground a motion 
for a new trial — that he was ignorant of the expressions having 
been used until after the trial had taken place, and therefore that 
he did not challenge the juror. 

(6) 4B.&Ald. 490. 
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In the case of Arthur O'Connor, O'Coigly and others, 
for high treason, tried at a special commission at Maidstone, 
in 1798, coram Butler, J., Heath, J., Laurence, J., and 
Mr. Sergeant Shepherd(a), it was alleged on affidavit 
that an attempt had been made by the Rev. Arthur Young 
to prejudice the trial of the prisoners by conversations held 
with persons known to be jurors, and to induce them to 
come into court with a predetermined purpose of convic- 
tion. Several jurors were summoned from the Blackburn 
hundred, with three of whom Young had recently dined 
and held conversation on this trial, as was admitted in a 
letter produced to the court, but Mr. Young bad refused 
to give their names when applied to on the part of the 
prisoners. 

Plumer, for the prisoners, proposed that the court should 
put a question to each of the jurors summoned from that 
hundred, to ascertain whether any one of them was a per- 
son with whom Young had held conversation, conceding 
at the same time that he had no right to ask a juror any 
question to disparage himself. 

Buller, J. — We may ask, have you been in company 
with Mr. Young ; but we cannot ask a juryman any ques- 
tion that tends to criminate himself. 

The Attorney- General (Sir John Scott) allowed all the 
jurors who had been summoned from that hundred to be 
passed by, which put an end to further question. 

In the case of the Attorney-General against Forbes 
and others, for a conspiracy and for riot, tried before the 
Court of King's Bench in Ireland, February, 1823(i), 
upon a juror being called to the book, the prisoner's 



(a) 26 How. State Trials, 1221. 

(6) Reported by R. W. Greene, Esq,, barrister-at-law, Dublin. 
Milliken, 1823. 
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counsel requested to ask him whether he had expressed 
any opinion with respect to the matter at issue, and 
whether he had not stated his conviction that there had 
been a conspiracy such as that charged. 

Bushe, C. J.9 after conferring with the other judges, 
(Jebb, J., Burton, J,, and Vandeleur, J.) declared it to 
be their opinion that such question could not be asked. 

In Fitzpatrick's case(a), on an indictment for perjury, 
the prisoner's counsel proposed to ask a juror whether he 
had not subscribed money towards carrying on the pro- 
secution ? 

Doherty, C. J. C. P., would not allow the question to 
be put ; and said, that a juror may not be asked questions 
to his dishonour. 

But if the question put to the juror is merely as to 
his having formed an opinion, and if it is not intended 
thereby to insinuate any thing to his discredit, such ques- 
tion is immaterial, because the formation or expression of 
an opinion may have arisen solely from the juror's know- 
ledge of the case, or from having read the evidence given 
on a former trial, and upon the supposition that such 
evidence was true ; and the formation or expression of an 
opinion under such circumstances is no ground for 
setting the juror aside on a challenge propter affectum, 
or for unindifferency, but is quite compatible with his 
being indifferent in the legal sense of that term. The 
very terms of the challenge, propter affectum, for affection, 
imply a moral bias, partiality, or passion. Where this 
exists, it is incompatible with the faithworthy exercise of 
the functions of a juror. ^^ Qualis cujusque animi affectus. 



(a) Cr. & Dix. Abridged notes of cases^ 523. Carlow Summer 
Assizes, 1838. 



V 



/ 



202 CHALLENGE TO THE FAVOR 

talem esse hominem"(a) ; and a yet shrewder observer 
of human nature has said, *^ for affections, masters of 
passion, sway it to the mould of what it likes or 
loaths." 

The form of the oath also, administered to the triers, 
seems to establish the distinction. *' You shall well and 
truly try whether A (the juryman challenged) stand 
indifferent between the parties to this issue" (i), 
and accordingly it is so explained by the oldest autho- 
rities. Fitzherbert (c) reports the charge of Babington, 
J. to the triers thus: — " If he will pass for one party 
whether th^ matter be true or false, he is favorable. So, 
if he has said that he will pass for one party, if it be for 
affection that he has to the person^ and not for the truth of 
the matter, he is favorable ; but if it be for the truth of 
the matter that he has knowledge of it, he is not favor- 
able ; wherefore you will inquire according to what I have 
said." In the year books 7 Hen. VI., the charge of the 
same judge, upon a challenge propter affectum, taken in 
a replevin suit, is given thus {d) : — " You will inquire on 
your oaths whether the cause be for partiality or affection 
(pur T affection), that he has to the party, or for the know^ 
ledge he has of the matter in issue. If the cause is partiality 
for the party, then he is favorable, otherwise not ; and if 
he has more affection to one than to the other ; but if 
he has a full knowledge of the matter in issue, and if he 
be sworn he will speak the truth notwithstanding the 
affection he has for the party, then he is not favorable." 
These observations explain and limit what is meant by 



(a) Cicero. 

(6) i Salk. 152, Anonymous, see post 222. 

(c) Chall. 22. (</) 7 Hen. VI. fol. 25, 
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the passage in Brook's Abridgment (a), where it is stated 
it is a good challenge to say that a juryman has re- 
portedy that if he be empannelied he will pass for the 
plaintiff/' 

So in O'Connor's ease(i), a juror was challenged for 
cause. The form of oath administered was^ *^ to try whether 
the juror stands indifferent between the King and the pri- 
soners at the bar and thereof a true verdict give accord- 
ing to the evidence." 

A witness being sworn stated he heard the juror say 
he " was afraid the prisoners were guilty," and ended with 
saying, " I hope they will be hanged if they are guilty !" 

Plumer for the prisoner said, that unless another should 
carry it further, he should waive his objection. It ap- 
pearing that the other witness could not carry it further, 
the challenge propter affectum was waived, and the pri- 
soner challenged the juror peremptorily. 

In the same case another juror being challenged for 
cause, the terms in which Buller, J. charged the triers 
was, *^ you will say upon the evidence you have heard, 
whether you are of opinion that A. B. is a person who 
will try these prisoners indifferently^ upon the evidence that 
may be given or not." 

These authorities appear fully to bear out the judgment 
of the Court of Queen s Bench in Edmond*s case(c), 
where Abbot, C. J., after referring to some of them, con- 
cludes, that *' expressions used by a juryman are not a 
cause of challenge, unless they are to be referred to some- 
thing of personal ill will towards the party challenging ; 
and also, that the juryman himself is not to be sworn, 



(a) Challenge PI. 90. 

(b) 26 Howell s St. Trials, already cited. 

(c) 4 B. & Aid. 492. 
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where the cause of challenge tends to his dishonour ;" and, 
he adds, " to be sure it is a very dishonorable thing for a 
man to express ill will towards a person accused of a crime, 
in regard to the matter of his accusation." 

The question was discussed in a very late case upon 
one of the Irish Circuits, the Queen against Hughes, 
on an indictment for the murder of Mr. Powell(a). 

Counsel for the prisoner proposed to ask a juror as he 
came to the book, whether he had formed or had expressed 
an opinion on the guilt or innocence of the prisoner, and 
cited the Queen v. Swain, 2 M. & Robinson, 1 12. The 
prisoners were there indicted for a riot on occasion of a 
meeting in reference to the new Poor Law Act. Counsel 
for the prosecution challenged two of the jurors, as being 
inhabitants of the place where the riot occurred and hav- 
ing taken an active part there in opposition to the new 
poor law. The prisoner's counsel insisted that this was 
not a ground of challenge. 

Coleridge, J. was of opinion, that the measure having 
caused so much local excitement, such persons could 
hardly be received as indiflFerent jurors. He should there- 
fore allow the challenge, if the prosecutor proved the fact 
The jurors being examined on the voire dire, admitted the 
fact as suggested and were accordingly rejected. It does 
not appear that the counsel for the prisoner objected to 
the fact being ascertained by interrogating the jurors 
themselves. 

Counsel for the crown contended that this case 
did not apply, and objected to such question being 
put, as contrary to legal principle and not supported 



(a) Armagh Lent Assizes, 1842, coram Crampton, J. The 
prisoner bad been tried twice previously on the same charge, but 
the jury had not agreed. 
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by authority. Crampton, J. allowed the objection, and 
held, that if the prisoner challenged the juror propter 
affectum, the challenge must be decided by extrinsic evi- 
dence, and that a juror should not be asked any question 
tending to disparage himself. Triers were appointed, and 
evidence of a declaration of the juror on a former trial hav- 
ing been given in support of the challenge, the learned judge 
charged the triers thus : ^' the issue which you are sworn 
to try narrows the question to this, whether the juror has 
any partiality for the crown and against the prisoner. 
We cannot enter into the mind of the person, but it is 
proposed to be tried by his declarations at the last Assizes. 
The mere expression of an opinion as to the prisoner's 
guilt or innocence, from any cause but that of malice or 
ill will, does not I think disqualify him ; and if you are 
of opinion, from the evidence that has been given, that 
any ill will has been exhibited or entertained towards the 
prisoner by this man, any partiality or prejudice against 
him, you should find the issues against the crown ; but if 
you come to the conclusion, that by the notoriety of the 
&cts stated publicly, and spoken of through the country at 
large, an opinion has been formed by him without par- 
tiality or a particle of ill will against the prisoner, then 
your verdict should be given for the crown." 

Counsel for the prisoner objected to this way of leaving 
the question to the jury, and submitted it should be, 
whether they had in fact formed any opinion as to his 
guilt or innocence. 

Crampton, J. — " The result of your argument would 
be, that a second or a third trial could never be had in 
any county. I do not feel the least doubt upon the 
subject" (a). 



(a) MS. Report of John Adair> Esq., Barrister at Law, 
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Cooke's case already referred to was not dted to the 
court, but there is a remarkable accordance in the distinc- 
tion taken by the learned judge, with what fell from Chief 
Justice Treby in that case, who said, ^^ I take the ques- 
tion not to be concerning a man's discoursing suppositively ; 
as if upon hearing news, or a report of clear evidence a 
man should say, supposing this to be true such a man is 
guilty, and I should find him so if I were of his jury. 
This might not be sufficient to set aside a juror, for this 
has been a general discourse among the subjects, upon 
occasion of this conspiracy, &c." 

In Hughes' case, the learned judge also remarked, 
when it was proposed that the question should be put 
to the juror himself, that such practice would be attended 
with this great inconvenience, that ^^ persons may declare 
their opinions, not wishing to act as jurors. They may 
make slight remarks upon their view of the case, in order 
to avoid the responsibility, and which remarks when tried 
by triers, might turn out not to be a sufficient objection 
to them as jurors. The objection has been taken very 
properly by the crown, and the question as to future 
jurors objected to, must be tried by triers." 

In another report of the same case(a), the charge of the 
learned judges to the triers is thus stated : — 

" The issue you are sworn to try is, whether the juror 
called stands indifferent between the crown and the pri- 
soner. It means this, whether he be partial to one side or 
the other. Whether any partiality exists in the mind of 
the juror in favour of the crown, and against the prisoner. 



who reported the case in short band for the Crown. See the 
same. 

(a) 2 Crawford and Dix, C. C. See also 1 Ir. Circ Reports. 
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You canuot enter into the mind of the juror, to know what 
his feelings may be, but such must be ascertained by evi- 
dence. Here it is proposed to prove that the juror does 
not stand indifferent to the prisoner, by proving a de- 
claration made by him at the last Assizes, and according to 
the evidence of the witness, the juror did declare at the 
last trial of the prisoner, that he had expressed an opinion 
of the guilt or innocence of the prisoner at the bar or 
some of those charged with this crime. A mere expression 
of opinion as to the guilt or injnocence of a person charged 
with a crime arising out of any cause, save malice or ill 
will, is no ground for challenging a juror. If from the de- 
claration made by this gentleman, you should be led to 
think he has any ill will towards the prisoner, any per- 
sonal feeling against him, you will find against the crown 
and in favour of the challenge, but if you think, from the 
notoriety of the facts naturally coming to the knowledge 
of the juror, he made a mere declaration of opinion on 
such matters without any ill will or personal feeling 
towards the. prisoner, you will find against the challenge." 

Indeed it seems obvious that the court might embar- 
rass itself inextricably in every case which excites public 
or party interest, and has acquired general notoriety, if 
this distinction were not strictly and uniformly observed. 
In the case of a second trial for instance for the same 
offence, every man who has read a newspaper, a statement 
of the circumstances, and of the part alleged to have been 
taken by the prisoner, every one who was present in court, 
being on the panel of the county, and obliged to attend 
from day to day, and who heard the evidence given at the 
former trial, every one who has read a report of the pro- 
ceedings at the coroner's inquest, or of the evidence at the 
former trial, as given in the daily prints, and whose mind, 
supposing the report and the evidence to be true, had 
formed and expressed an opinion of the guilt or innocence 
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of the prisouer might be challenged, either by the prisonet 
or by the crown, and in many cases the panel would be 
almost, or perhaps altogether exhausted. 

On the ground of expediency therefore, as well as on 
that of legal principle and high authorities, both ancient and 
modern, it seems reasonable that the law on this point 
should be considered settled, and should not be made the 
subject of discussion on criminal trials, it being of the 
utmost importance to securing public confidence in the 
administration of criminal justice, that its rules should be 
fixed and known, the same by whomsoever and whereso- 
ever administered and applicable as far as possible to all 
cases. 



CHALLENGE TO A GRAND JUROR. 



SECTION VIII In respect to a challenge to a grand 

juror, it was held in Sheridan's case, by the Court of Queen's 
Bench .in Ireland, on an indictment for misdemeanor(a), 
that such challenge cannot be taken. The proper course 
is for the prisoner, when called on to plead, to make the 
objection by plea(J). 

It was said in a late case(c), that the authority of that 
case does not extend merely to a challenge, and that it 
was doubtful, whether if the challenge had been with- 
drawn, and a motion substituted, the motion would have 
been listened to — that it was one of a class of cases where 
the court would hot interfere, but leave the party to seek 
his remedy in another way. 

Sheridan's case was adopted by the Court of Queen's 
Bench in Ireland in the latter case where a challenge 
was taken to a grand juror of the county of the city of 
Dublin on the ground of his being one of the city coroners. 
The challenge was over-ruled, and an application was then 
made by motion that the grand juror should be set aside, 
on the ground that he was the only acting coroner of the 



(a) 31 Howeirs St. Trials, 543, coram Downes, C. J. Osborne, 
and Day, J. (Day J. disseQtiente,) A.D. 1811. The objection 
to the juror was his holding a situation under the crown ; but 
that was not the ground of the decision of the court. 

(b) Per Downes, C. J. ibid. 573-4. 

(c) 2 Jebb and Symes, 1. In re Nowlan, per Crampton, J. 

p 
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city ; and that the remuneration he received as such de- 
pended altogether on the presentments of the grand jury, 
and that he had the power of signing orders upon the 
treasurer for defraying the expense of medical attendants 
at his inquests, and that the amount of these orders had of 
late years increased so much, as to render some control 
necessary. 

The court, (Bushe, C. J. Burton, J. Crampton, J. and 
Perrin, J.,) refused the application. The jurisdiction of 
the court in setting aside grand jurors was alluded to 
in the course of the judgment. Burton, J. said, that ^' the 
application must be considered as made to the discretion of 
the court, that he would not say that although the statute 
3, Hen. VIII. (giving the judges the power to reform the 
panel) does not extend to Ireland, yet there may not be 
a common law jurisdiction in the court to exercise this dis- 
cretion. If the party objected to, appear to be not probus 
et legalis^ he would not say that the court might not have 
such authority. If the feet of the juror being a coroner 
necessarily excludes him from the panel, the court should 
grant the motion. On the contrary, as far as he could 
collect, the not serving upon a jury depends at common 
law upon his own will, by exemption or privilege. The 
statute, Hen. VIII. explains this distinction between an 
exemption and an incapacity to be acted on in invitum. 

The only ground then on which the court could interfere, 
would be that of very great inconvenience. Now the only 
inconvenience would be this, that the coroner might be 
called upon to exercise some of his duties as such, whilst 
attending as a grand juror. In such case, it is always in 
the discretion of the court to dispense with the attendance 
of particular individuals, if necessary. The only remaining 
question is, whether the court can remove him^ because it is 
alleged that he may have a personal interest, that is, an 
interest in making presentments, a duty peculiar to this 
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country. With respect to this he felt no difficulty, for 
these duties are not at common law, and the legislature, 
in prescribing for the discharge of them in counties, has 
actually defined the classes of persons who shall be incom- 
petent. It has not been thought proper to do so with regard 
to this city, and it would be going a great length, if the 
court were to add a new clause to the grand jury act, and 
say that although there is an express clause to the contrary, 
that act is to extend to the city of Dublin"(a). 

Crampton, J. said, ^' he could find no authority or dictum 
to show, that a grand juror was ever put aside on the 
ground of interest. As to the question whether the court 
had any jurisdiction in analogy to the statute 3 Hen. 
VIII. if it plainly appeared to the court, that the party was 
incompetent, or legally disqualified, he would not say that 
the court would not have power to pass him by, but it 
involves a very serious discretion. The statute of Hen. 
VIII. provides for cases of malpractice, but he had no doubt 
there was a great class of cases, (as the case of the King 
against Sheridan,) where the court would not interfere, 
but leave the party to seek his remedy in another way." 

Perrin, J. thought that ^^if a juror was disqualified, 
the court had the power and ought to set aside the juror. 
But he did not think the court had any power to put aside 
a person who was competent ; that the statute of Hen. 
VIII. did not extend to Ireland, and that the court had no 
common law authority to reform the panel. 



(a) 6 & 7 Wm. IV. c. 1 16, s. 32, (Irish) enacts, that it shall 
not be lawful for any coroner to act as a grand juror. This 
section disqualifies and does not merely <' exempt*' him. The 
7 Wm. IV. c. 2, exempts the county and the county of the city 
of Dublin, from the operation of the 6 & 7 Wm. IV. c. 116, 
except in two particulars. 
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^^ In respect to the question of interest, that question was 
still open to the parties, and upon that the court gave no 
decision, that the only opinion he would be understood as 
giving, was that a coroner is not disqualified by common 
law from sitting on juries, nor disqualified by statute 
from serving on a grand jury of the county of the city of 
Dublin, and that therefore the court would be called upon 
to legislate if required to grant the motion." 



CHALLENGE TO GRAND JUROR ON A 

PETTY JURY. 



SECTION IX.— In a late book of practice it 
is laid down generally and not limited to any class 
of cases, that "a grand juryman who found the bill 
may, it seems, be challenged if on the petty jury"(a). The 
case of the King against Edmonds andothers(i), is referred 
to. In that case, which was for a conspiracy, one of the 
objections to the special jury, which had been struck by 
the master of the crown office, was that some of the grand 
jurors who had found the indictment were put upon the 
special jury. Abbot, C J. observed, that it was impossible 
to say, that although the officer might be mistaken in his 
opinion, he did not act honestly in abiding by it, until 
the solicitor of the treasury consented to waive the 
nomination. Cook's case(c) is also cited by the above 
writer, but that was a case of high treason. This point 
was not decided in either case. 

Sir William Blackstone((/) says, that no one should be 
convicted at the suit of the King, unless by the unanimous 
voice of twenty-four of his equals, that is, by twelve at 



(a) Dickinson's Quarter Sessions^ 5th Ed. (by Sergeant 
Talfourd,) 1841, 504. 

(&) 4 B & Alderson, 471, 488. 

(c) 13 St. Trials. 

(d) 4 Coram. 306. 
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least of the grand jury in the first place assenting to the 
accusation, and afterwards by the whole petit jury of twelve 
more finding him guilty upon his trial ; but he confines 
the remark to capital offences, and assigns as the reason of 
the rule ^^ the tenderness of the law of England, for the 
lives of the subjects." 

Sir Edward Cokc(a) mentions as one of the grounds 
of challenge, ^^ that the juror was indictor of the plaintiff 
or defendant, either of treason, felony, misprision, trespass 
or the like in the same cause." 

Staunford(i) says, that the statute was passed in affirm- 
ance of the common law ; and Britton (c) speaks of the 
objection being allowed " en peril de mort "(d). 

But in Titus Oates' case(e), it seems to have been held 
a good objection on an indictment for perjury ; and in the 
King against Percival(/), it was so held on an indictment 
for riot and battery. 

It is stated in trials per pais (^), that in a writ of 
conspiracy it is a principal challenge that the juror was 
one of the indictors. But in a late case in the Queen's 
Bench (A), a new trial was moved for on the ground that 



(a) Co. Litt. 157 b. 

(&) Pleas of the Crown, Book 3, c. 7. 158. 

(c) Britton 12. See the original passage post. 

{d)ln 12 Modem R. 305, the King against Kirk and Cage, 
coram Holt, C. J. it is said that " it was granted, that some of the 
grand jury who found the bill, might be on the petty jury.** The 
prisoner was to be tried for murder. — Quere ? 

{e) 10 How. St. Tri. 1079. 

(/) 1 Siderfin, 243. 

(g) 139. 

(A) The Queen against Sullivan, 8 Adi & Ell. 830, A.D. 1838, 
See 2 M. & Scott, 41 Brunskill and Giles, as to the defendant being 
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one of the special jurors viho had tried the traverser for a 
conspiracy sat on the grand jury that fouiid the bill. 

The court, (Lord Denman, C. J. Patteson, Williams 
and Coleridge, Js.,) refused to grant a new trial, and said 
they were of opinion that the old statute, (25 Ed. III.) 
did 710^ a^ppV I hut that if it did, the objection ought to 
have been taken at the trial by way of challenge. 

On the previous argument of the case. Lord Denman, 
C. J. said, that if it had been mentioned before the trial 
they would all probably have agreed to exclude the 
juryman(a). 

The words of the statute, 25 Ed. III. st. 5, c. 3, are 
^^ that no indictor shall be put on inquests upon deliverance 
of the indictees of felonies or trespass, if he be challenged 
for that same cause by him which is so indicted.'' 

But it appears from Britton(i), that this ground of 
challenge was in use long before the statute of Edw. III. 

required to show that he used diligence at the trials where he 
applies for a new trial on a ground on which he might have 
challenged the array. 

(a) In that case the juryman, after he was sworn, stated himself 
to have been one of the grand jury who found the bill. The 
defendant would not consent to his being withdrawn, and he con- 
tinued in the box. On the motion for a new trial, it was stated by 
counsel that the defendant did not know of the objection before 
the juror was sworn, 1 P. & D. S. C. 

(b) Britton fo. 12, Britton died in 1275. The Statute 25 Ed. 
III. was passed in 1350. Come les des defendauntz se soient 
mys en pays et les jorours soient venus en court, si poun*ont ilz 
istre challenges par ceste generale challenge, sire il ne doit estre 
car il me endita, et ay presumption de luy et de toutez mes endi- 
tours que ils soint uncore de mesme la volunte vers moy come 
quant Us me enditerent. Et ceste exception volons nous que soit 
allowable en peril de mort. 

Staunford adopts this view, P. C.3, a. 7, and adds per ceo appiert 
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que eel statute nest que confirmation del common ley in eel part, 
et issint destre prises favorablement, in quel cas donque doiomus 
extender ce statut auxibien a treason, come a felony, et auxibien 
ou il est endite et arraine sur appel come lou il est indite et arraigne 
sur Tenditement coment que ne soit deins lexpresse parolx del 
dit statute. 



TIME AND MANNER OF TAKING A CHALLENGE. 



SECTION X. — There can be no challenge either to 
the array or to the polls until a fiill jury appear(a), and 
no juror can be challenged after he is sworn, for a ca,use 
which has arisen before, except with the consent of the 
crown(J), Before the prisoner is put to his challenges 
the court will allow the whole panel to be called oyer 
if he desire it, that he may know who appear and who 
do not, and thus be prepared to take his peremptory 
challenges(c). 

The time at which a challenge to a juror must be taken 
was argued and considered in a very late cBse(d). It 
did not appear distinctly, whether the juror had taken 
the book into his hand by the direction of the o£Bcer 
before the challenge was taken on the part of the crown. 



(a) Hobart, 235, Vicars v. Langbam, and see the remarks of 
Abbot, C. J. 4 B. & A. 471. The King against Edmonds and 
others accordingly, 

(6) Hob. 236, Vicars v. Langham. 

(c) Foster 7, Townly s case for high treason, where it is said, 
that it was also done in Layer s case after a much longer debate 
than the matter deserved. 

(d) Frost's case, as reported by Gurney 48-49. 
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Tindal, C. J. said that ^^ the fact was not made out suffi- 
ciently to justify the court in considering that it ought 
to interfere. The words of the rule usually addressed 
to a prisoner in every criminal case are, that if he means 
to challenge any of the jurors, he must challenge them 
as they come to the book to be sworn, and before they 
are sworn, evidently supposing that the two acts are 
simultaneous, that there is no interval of time between 
the one and the other. What we are now called upon 
to say is, that if a jury-man of his own accord and 
voluntarily takes the book into his hand, not being 
directed by the court, nor sanctioned by the court, that is 
to take away the right of challenge, either upon the one 
side or upon the other. It appears to me, that that would not 
be a reasonable conclusion to arrive at. If the rule is, 
that you may make your challenge as he comes to the 
book to be sworn, and before he is sworn I can readily 
understand, that the moment the oath is delivered by the 
officer, or begun to be delivered by the officer, it is too 
late for either party to challenge; but if that were left 
to depend upon so uncertain an act as this, not an act of 
the court, but of the juryman himself laying his hand 
upon the book, I think that would take away, both from 
the prisoner and the crown, that right which the law has 
given them of challenging the jurors, and therefore I 
think the objection, with reference to the point of feet, 
ought not to prevail.'' 

Parke, B. said, that " he took the rule to be, that either 
the prisoner or the crown must challenge the jurors before 
the oath is administered ; the delivering of the book by 
the officer of the court to the juror is the form of begin- 
ning to take the oath, but in this case, he was not by any 
means satisfied that the crown did not take the objection 
before the book was delivered into the hands of 
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the juror for the purpose of taking the oath. It might 
be that he put his hand upon the book, but unless that was 
sanctioned by the officer of the court, it was an unautho- 
rized act on the part of the juror and could have no effect 
upon the right of either party to challenge. But to 
prevent any dispute upon such question in future, it would 
be much better that the clerk of assize should ask each 
party whether they challenge or not, in order that there 
may be no dispute hereafter whether the challenge comes 
too late.'* 

Williams, J. concurred. 

According to another report of this ea8e(a), Tindal, C. J. 
said, ^^ the rule is that challenges must be made as the 
jurors come to the book and before they are swom(i). 
The moment the oath is begun it is too late. And the 
oath is begun by the juror taking the book, having been 
directed by the officer of the court to do so. If the juror 
takes the book without authority, neither party wishing 
to challenge is to be prejudiced thereby." 

Parke, B. — ^^ As to the time of making the challenge, I 
am of opinion that the prisoner or the crown must chal- 
lenge before the oath is commenced, and the delivery of 
the book to the juror is the commencement of the oath." 

Williams, J. ^^ K the &cts had been different with respect 
to the taking of the book, I should have had great 
difficulty in distinguishing this from Brandreth's case, for 
I think the taking of the book is as much the commence- 
ment of the taking of the oath as if the first two or three 
words of the oath had been uttered." 

In the Derby ca8e(c), it was argued, that the juror 



(a) 9 C. & P. 137. 

(6) That this practice is of very ancient date^ see 220 n. a. 

( c ) A s cited by Williams^ J. in Frost's case, G urney 's Report, 5 1 . 
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could not be said to be sworn until the whole oath is 
administered, and that consequently any interposition up 
to the final period would be in time, but the judges with- 
out any hesitation decided against that point. 

But if the challenge is inadvertently omitted at the 
proper time, it seems the rule ought not to be strictly 
insisted on. Thus, in the Derby case(a). Abbot, C. J., 
says, " I have no doubt, that if from inadvertence or any 
other cause, the prisoner or his counsel should have omitted 
to make the challenge at the proper moment, the strictness 
of the rule, which confines him to make his challenge before 
the officer begins to administer the oath, would not be 
insisted on by the Attorney- General, or if insisted upon 
by him would not be allowed by the court." 

The order of proceeding in England is this : — the clerk 
of the arraigns calls the prisoner to the bar, and then says, 
^^you, the prisoner at the bar, A.B., those men that thou shalt 
hear called and personally appear are to pass between our 
Sovereign Lady the Queen and you upon trial of your life 
and death : if therefore you will challenge them, or any of 
them, your time is to speak to them as they come to the 
book to be sworn, and before they be sworn.*' 

A juror is then called, and the prisoner stating that he 
does not except to him, the clerk of the arraigns says, 
" hold the book to C. D., (the juror)." Then the officer 
says, "look upon the prisoner, you shall well and truly 
try," &c.(^) 

The question as to the time at which the juror is to be 
considered as having commenced the oath, arose in two 
recent cases in Ireland. 

(a) As cited by the Attorney-General, in Frost's case. Report 
by Gurney, 44. That the coming to the book was considered in 
ancient times as the commencement of the oath, see Bro. Abr. 
Challenge 4, and ante 170. 

(6) 4 Ch. C. L. 315 See the form in Ireland, post, 221. 
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In Wood's case (a), it was objected by the prisoner's 
counsel, that a challenge of one of the jurors by the crown 
was too late, the juror having taken the book in his hand. 
The counsel for the crown cited Frost's case, 9 C. & P. 137. 
Crampton, J. held that the challenge was too late. The 
report is very short, and it does not appear whether the 
officer of the court had placed the book in the hand of the 
juror, or whether he had taken it himself from a fellow 
juror : if the former. Frost's case would not apply, if the 
latter, it would seem that the challenge, according to the 
law acted upon in Frost's case, was not too late. 

In Hughes's case (ft), the same learned judge is reported 
to have said, that according to the practice in Ireland the 
proper time to challenge a juror is after he has taken the 
book, and before the officer commences the oath, ^^ you 
shall well and truly try," &c.; that the taking of the 
oath is not considered to have conmienced until the clerk 
of the crown has repeated the formal words, "juror look 
on the prisoner, prisonor look on the juror;" and that the 
taking of the book into the juror's hand is generally an 
act of a hurried nature. 

In another report of the same case(c) the words of the 
learned judge are thus stated: — "A difference appears to 
exist between the English and Irish practice, as to the 
time when the juror's oath is to be considered to have been 
commenced, and after which the challenge comes too late. 
In England the oath is considered to be commenced when 



(a) 1 Ir. Circ. Reports, 276, Armagh Summer Assizes^ 1841, 
coram Crampton, J. 

{b) I Ir. Circ* Reports, Armagh Lent Assizes, 1842, coram 
Crampton, J. 

(c) 2 Cr. & Dix. Circ. Cases. On inquiry in the crown 
office it appears, that in Ireland, until of late years, in the form 
used by the clerk of the crown in capital cases, the prisoner was 
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the pridiMieT takes the book in his hands ; in Ireland*it has 
been generally held that the oath has not been commenced 
until aftar the clerk of the crown has said ^ juror look upon 
the prisoner ; prisoner look upon the juror/ " 

The form of the oath administered to the triers in this 
case (a) was the following : — 

^^ You shall well and truly try the issue joined upon 
this challenge, whether J. M. stands indifferent to the 
prisoner at the bar. So help you God/' The form used 
in England is, ^^ You shall well and truly try whether A. B. 
(the juror challenged), stands indifferent between the parties 
to this issue. So help you God;"(b) or, ''you shall 
well and truly try whether J. S., (one of the jurors,) 
stands indifferently to try the prisoner at the bar, and a 
true verdict give according to the evidence. So help 

you God"(c). 

In respect to the time and manner of taking and trjring 
a challenge, it is laid down by Sir Eldward Coke(d), that 
'' he that hath divers challenges must take them all at once, 
and the law so requireth indifferent trials as divers chal- 
lenges are not accounted double. Secondly, if one be 
challenged by one party, if after he be tried indifferent, it 
is time enough for the other party to challenge him. 
Thirdly, after challenge to the array and trial duly 
returned, if the same party take a challenge to the polls 



thus warned : — " You must challenge the jurors as they come to 
the book, and before they are sworn, otherwise you are too late," 
&c. The English form is, " as they cohie to the book to be sworn, 
before they are sworn/' 4 Ch. C. L. 309 ; but it seems the prac- 
tice is, at least latterly, as stated by the learned judge. 



(a) 2 C. & D. C. C. (b) 4 Ch. C. L. 315. ante 202. 

{c) 2 Gude. Q. B. 587. (d) Co. Litt 158, a. 
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he must show cause presently. Fourthly, if a juror be 
formerly sworn, if he be challenged he must show cause 
presently, and that cause must arise since he was sworn. 
Fifthly, when the king is party, or in an appeal (^ felony, 
the defendant that challengeth for cause must show his 
cause pa^sently. Sixthly, if a man in ease of treason or 
felony challenge for cause and he be tried indifferent, 
yet he may challenge peremptorily. The array of 
the taks shall not be challenged by any one party, 
until the anay of the principal be tried ; but if the plaintiff 
challenge the array of the principal, the defendant may 
challenge the array of the tales. After one hath taken a 
challenge to the poll, he cannot challenge the array. 

If the plaintiff allege a cause of challenge against the 
sheriff, the process shall be directed to the coroners; if 
any cause against any of the coroners, process shall be 
awarded to the rest ; if against all of them, then the court 
shall appoint certain elisors, against whose return no chal- 
lenge shall be taken to the array, because they were ap- 
pointed by the court ; but he may have his challenge to the 
polls(a). If process be once awarded for the partiality of 
the sheriffs, though there be a new sheriff, yet process shall 
never be awarded to him; for the entry is, Ita quod 
vicecomes se rum intromittat. But otherwise it is, for that 
he was tenant to either party or the like." 

In an old case(&), the sheriff being challenged^ process 
was awarded to the coroners, who returned the venire^ but 



(a) See further on awarding venires to coroners, and on 
appointing elisors, Umfr. Lex Coronator, 235 to 242; also 2B. 
& Cr. 104, the King against Dolby. 

(Jb) Yelv. 15; Cro. El. 894; Hob. 64; Come against Pastow, 
Mich. 44 & 45, Elis. on Error in the Exchequer Chamber. See 
Stat. 21, Jac. I. c. 13, Eng., for aiding mis-trials. 



-•t ■ • ,-. 



S£iiw*iaa^ % i j ga jrtiS^SWt^Bg p' t'Tr^T i^^Bid^, 



224 TIME AND MANNER OF 

a full jury not appearing, a tales was prayed by the plaintiff 
and was returned by the new sheriff and thare was a 
verdict for the plaintiff, but it was held a mis-trial. 

^' If the defendant may have a principal cause of challenge 
to the array if the sheriff return the jury, the plaintiff in that 
case may for his own expedition aUege the same, and pray 
process to the coroners, which he cannot have unless the 
defendant will confess it, but if the defendant will not 
confess it, then the plaintiff ahall have a venire facias to 
the sheriff, and the defendant shall never take any challenge 
for that cause and so in like cases. But on the part 
of the defendant, any such mattler shall not be alleged, 
and process prayed to the coroners, because he may 
challenge the jury for that cause, and can b'e at no 
prejudice. 

^' If the array be challenged in court, it shall be tried by 
two of them that be empanneled, to be appointed by the 
court ; the triers in that case shall not exceed the number of 
two unless it be by consent. But when the court names two — 
for some special cause alleged by either party the court 
may name others. If the array be quashed, then process shall 
be awarded, ut mpra'\a). 

In an old case(i), the array was challenged by the 
defendant, and two triers were assigned by the court, 
who were objected to by the defendant as being the 
friends of the plaintiff. The court assigned two others 
who were also objected to. Fitzherbert, J., said, " we 
will assign two others, and you shall not choose, but 
they shall be triers, for that is the order of the law. 



(a) Co. Liu. 157 b. 158, a. 

(6) Year Books, 27 Hen. VIII. 26, shortly abstracted Bro. 
Abr. Chall. 6. 
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and he named the third and the ninth, and notwithstanding 
the defendant objected to them, they were sworn to try the 
array ; whereupon the defendant released his challenge and 
chaUenged the polls. 

^^ K a panel upon a venire facias be returned, and a tales, 
and the array of the principal is challenged, the triers, 
which try and quash the array, shall not try the array of 
the tales ; for now it is as if there had been no appearance 
of the principal panel ; but if the triers affirm the array of 
the principal, then they shall try the array of the tales. 
If the plaintiff challenge the anray of the principal, and 
the defendant the array of the tales, then the one of the 
principal, and the other of the tales, shall try both arrays, 
l^en any challenge is made to the polls, two triers shall 
be appointed by the court ; and if they try one indifferent, 
and he be sworn, then he and the two triers shall try 
another; and if another be tried indifferent, and he be sworn, 
then the two triers cease, and the two that be sworn on 
the jury shall try the rest. If the plaintiff challenge ten, 
and the defendant one, and the twelfth is sworn, because 
one cannot try alone, there shall be added to him one 
challenged by the plaintiff, and the other by the defendant. 
If the cause of challenge touch the dishonour or discredit 
of the juror he shall not be examined upon his oath, but 
in other cases he shall be examined upon his oath, to inform 
the triers(a)." 

If the challenge is not to the polls but to the array, it 
lies in the discretion of the court to direct the mode in 
which it shall be tried {a) ; sometimes it is referred to two 
attomies, sometimes to the coroners, and sometimes to 
two of the jury (b). 



(a) Co. Litt. 158, b. 
(6) 2 Hale, P. C. 235, 
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It is said, thiat when the challenge is on the ground of 
affinity in the sherifF, it is best to leave it to two of the 
jurymen returned ; but if for favour and partiality, then by 
two indifferent persons taken from the bystanders (a). 

For instances of examining jurors on a voire dire, see 
Francia*s case, 15 State Tri. 941 ; and Townley's case, 
Foster, 7. But in both of these the challenge not being 
to the favour, was examined into by the court without 
tners(i). 



(a) Ibid. 

(6) Hargrave, Co. Litt Note 2, 16S, b. If a juror be put 
upon the panel at the nomination of either party^ the whole panel 
shall be quashed, Br. Abr. Chall. 25, 150; 49 Assiz. pi. 1 ; bat 
if the party allows the panel to be affirmed, it is too late to make 
this a ground of challenge to the poll» Br. ibid. 25. 



CONSEQUENCES OF DISALLOWING A CHAL- 
LENGE— IT MUST BE ON THE RECORD. 



SECTION XI. — The disallowing of a challenge is a 
ground, not for a new trial, but for what is strictly and 
technically a venire de novo. The party complaining 
applies to the court, not for the exercise of the sound and 
legal discretion of the judges, but for the benefit of an 
imperative rule of law ; and the improper granting, or the 
improper refusing of a challenge, is alike the foundation for 
a writ of error. Every challenge, either to the array or to 
the polls, ought to be propounded in such a way, that it 
may be put at the time upon the nisi prius record, and so 
particular were they in early times when challenges were 
more in use, that it was made a question in 27 H. VIII., 
13 B. PL 38, whether it was not a-&tal defect to omit the 
concluding of it, with et hoc paratus est verificare, and 
it was because many precedents were shown without such 
a conclusion, and the justices did not choose to depart from 
the precedents, that it was held unnecessary(a). When a 
challenge is made, the adverse party may either demur 
(which brings into consideration the legal validity of the 
matter of challenge) or counterplead, by setting up some 



(a) Per Abbot, C. J,, in Rex v. Edmonds and others, 4 B. & 
Aid. 473 & 4. 

S2 
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new matter consistent with the matter of challenge, to 
vacate and annul it as a ground of challenge, or he may 
deny what is alleged for matter of challenge, and it is 
then, and then only, that triers are to be appointed. 
Vicars v. Langham(a), furnishes an instance of a writ 
of error for the allowance of a challenge, which could 
not have been brought, unless the challenge had been 
returned on the postea ; and in comparatively modem 
times there are two instances of the like nature ; one in 
Kynaston v. Mayor, &c. of Shrewsbury, Andr. 85 ; and 
another in Hesketh v. Braddock, Burr, 1847. In the 
latter case, the defendant challenged both the array and 
the polls ; both challenges were entered upon the record. 
To the first, (and probably to the second) the plaintiff 
demurred. The demurrer was allowed, the challenges 
were overruled, and the cause tried. Error was brought, 
and the judgment reversed, and upon the judgment of 
reversal, a writ of error was brought in the King's Bench. 
The validity of the grounds of challenge was then again 
discussed, and the judgment of reversal was aflSrmed. 
The challenges ought, unifonnly, to be put upon the 
record, otherwise the party is not in a condition, in strict- 
ness, to ask of the court above an opinion upon the 
sufficiency of an objection which might have been made the 
ground of challenge(i). 

The consequence of not tendering a challenge, and the 
manner in which it ought to be tendered, are illustrated by 
the recent case of Brunskill v. 6iles(c). It was moved on 
the part of the defendant that the verdict found for the 



{a) Hobart, 235. 

(6) Per Abbot, C. J., in Rex v. Edmonds and others, 4 B. & 
Aid. 475. 
(c) 2 Moo. & Scott, 41. 9 Bingh. S. C. 333. May, 1832. 
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plaintiff might be set aside, and a venire de novo awarded, 
on the ground that the secondary, whose duty it was to 
strike the jury, was the brother of the plaintiff's attorney, 
and in partnership with him. The affidavit in support of 
the motion alleged that a bill of costs had been delivered 
in the names of the two brothers, and that costs had been 
received by them as attomies in the cause ; that the 
jury having been thus brought together by one not 
indifferent, the verdict could not be supported. 

Tindal, C. J., said that ^' the law had appointed a parti- 
cular time and a particular mode for taking the objection 
before the jury are sworn. If a formal challenge had been 
tendered at nisi prius, triers would have been appointed 
to try the fact. The defendant was not at the pro- 
per time in a condition to tender a formal challenge ; but 
it should at least have been shown that the circumstance of 
which complaint is made came to the knowledge of the 
party in such a manner and at such a time as to render it 
impossible for him to tender a formal challenge in due course. 
There was nothing to show that due diligence had been 
used by the defendant, he was therefore not entitled to 
the assistance of the court." 

Park, J., said ^'that the objection was a strict legal 
objection, and, therefore, it should be made in a strictly 
legal manner. The law requires that before the jury are 
sworn the challenge should be tendered formally, en- 
grossed on parchment. In the present case, that course 
was not adopted ; there was a mere assertion at the trial 
that the defendant had a ground of challenge. The defen- 
dant might have withdrawn, had he chosen to insist on 
the objection ; but his counsel subsequently addressed the 
jury, thereby waiving any right he might have had to 
complain of an informality in the mode of summoning the 
jurors." 
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The rest of the court concurred, and the motion was 
refused. 

It is an established rule as to proceedings of this kind, 
that no challenge either to the array or to the polls can be 
taken, until a full jury shall have appeared, and if twelve 
of those named in the original panel do not appear a tales 
must be prayed, and the appearance of twelve obtained 
before any challenge be made. 

Thus, in Vicars v. Langham, Hob. 235, (adopted by 
Abbot, C. J., 4 B. & Aid. 472,) the plaintiff first prayed 
a tales, and after the jury was made full by tales, he chal- 
lenged the whole panel by exception to the sheriffs. The 
panel was quashed, and a new jury returned by the coro- 
ners, and the cause was tried. A writ of error was brought. 
The exception taken was that the plaintiff having first prayed 
a tales to the sheriffs and obtained it, was estopped to chal- 
lenge the panel for exceptions to the sheriffs. But it was 
resolved, that there could be no challenge, either to the panel 
or to the poll, till there was a full jury, so that the jury 
not appearing full, there was a necesssity to have a tales, 
or else the challenge could not have been taken ; and so 
the cause would have remained pro defeciu juratorum. 

The judgment was affirmed. 



APPENDIX A. 



PRECEDENTS OF CHALLENGE. 

The following form of challenge to the array is taken 
from Coke's entries, (title Formedon) and may be adapted 
to a criminal case. 

And now at this day come the aforesaid (the 
plaintiff) and (the defendant) by their attomies, and 
the jurors thereupon empanneled being called in like 
manner come, and thereupon the aforesaid (defendant) 
challengeth the array of the panel aforesaid, because he 
says that the panel was arrayed by one J. S., now and at 
the time of making the array aforesaid, sheriff of the said 
county of which said sheriff is a kinsman of the 

aforesaid (plaintiff,) to wit, the son of E. Z., son of J. Z., 
son of J. Z., son of W. Z., son of A. Z., son of W. Z., son 
of E., daughter of W. R., father of W. R., father of R., 
father of E., mother of G. M., father of T. R., father of 
the aforesaid (plaintiff) ; and this he is ready to verify, 
whereupon he prayeth judgment, and that the said panel 
may be quashed : which said challenge by and 

by (triers) to this chosen and sworn is found true. 

And therefore let the panel aforesaid be quashed and 
removed, &c. 
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CHALLENGE TO THE ARRAY FOR UNINDIF- 
FERENCY IN THE SHERIFF, ETC. 



The King against ' 
Francb Adams, 

and 
Thomas Lan^on. 



Court of Oyer and Terminer and gaol 
delivery, in and for the Queen's 
County. 



And upon this the said F- A— — and T- 



L ■ ■> ■ , the prisoners at the bar, challenge the array of 
the said panel ; because they say the panel was arrayed by 

one A M- M , and not by the high sheriff or 

sub-sheriff of the Queen's County ; and because the panel 
by whomsoever arrayed, has been arrayed in a manner more 
favourable to the prosecutors than the prisoners. And 

because T— K , esq., sheriff of said county, did 

permit said A M — — M , to array said panel, 

and did return thereon certain persons, and omit to 
return certain other persons, at the instance of the said 

A M— — M -, and among the rest did return 

thereon. the said A — — M M , himself. And 

because the said A M M , or the said sheriff 

or sub-sheriff, at the instance of the said A— — - M— — 

M , did, in arraying said panel, omit the names of cer« 

tain persons, because he, the said A M M , 

deemed them more likely to acquit than to convict the 
prisoners, and inserted thereon, the names of certain other 

persons, because he, the said A M M deemed 

them more likely to convict than to acquit the said pri- 
soners. And because the said A M M , or 

the said sheriff or sub-sheriff, at the instance of the said 
A M M , did, in arraying said panel, dispose 
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the names of certain persons whom he, the said A- 



M M deemed more likely to convict the pri- 
soners, above the names of other persons whom he, the said 

A M M deemed more likely to acquit the 

prisoners, to the manifest wrong and injury of the prisoners ; 

and this, he the said F A and T L 

are ready to verify. Wherefore they pray judgment, and 
that the said panel may be quashed, and soforth. 

The Attorney- General joins issue. First, that the panel 
was arrayed by the high sheriff, or for him by the sub- 
sheriff, and not by A M M ; and secondly, 

that the panel is an impartial one(a). 



(a) It does not appear that the names of the persons who were 
alleged to be put too high or too low on the panels were stated in 
the challenge. Report by D. Mongan, Esq. barrister at law. 



CHALLENGE OP JURORS, 

TH£ SHERIFF BEING AN ALDERMAN AND INTERESTED IN THE 

EVENT OF THE TRIAt. 



And hereupon the said mayor, alderman, and assistants 
of the said town of S., in the said county of S., do 
challenge the array of the panel aforesaid, because they 
say, that the said panel was arrayed and returned by 
J. 6., esq., who now is, and at the time of the arraying 
the said panel, and of the return thereof, was sheriff of the 
said county of S. which J. B. then was, and now is, one of 
the aldermen of the said town of S., in the said county of S., 
and concerned in interest in the event of the trial of the 
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said several issues above joined to be tried ; and this they 
are ready to verify : wherefore they pray judgment of the 
panel aforesaid, and that the said panel, so as aforesaid 
arrayed by the said sheriff for the trial of the said several 
issues in this cause may be quashed, &c.(a) 



CHALLENGE OF JURORS 

THE SHERIFF HAVING PAID A SUM OF MONEY TOWARDS DE- 
FRAYING THE EXPENSES OF THE PROSECUTION, &C.(a). 

And now here at this day come as well the said coroner 
and attorney of our said sovereign Lord the King, who for 
our said Lord the King, prosecutes in this behalf, as the 
said G J , &c., (the names of all the defend- 
ants,) by their attorney aforesaid ; and the jury thereupon 
empanneled likewise comes, and thereupon they the said 

G J , &c., (as before,) challenge the array of 

the said panel because they say, that the said panel was 

arrayed and returned by one H B , esq., who 

now is, and at the time of arraying the said panel and of 
the return thereof, was sheriff of the said county palatine 

of C ; which H B then was, and now is a 

citizen and freeman of the said city of C , and county 

of the same city, where the supposed offence mentioned in 
the said information was committed ; and also for that the 

said H B hath contributed and paid a certain 

sum of money, to wit, the sum of fifty pounds, towards 

(a) Crown Circuit Companion, p. lOo. 



- 
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defraying the expenses of prosecuting and carrying on this 
cause, and he is concerned in interest in the event of the 
trial of the said several issues above joined to be tried, and 

this the said G J , &c., (as before,) are ready 

to verify, as the court here shall award : whereupon 
they pray judgment, and that the panel aforesaid may be 
quashed, &c. To this challenge the coroner and attorney 
pleaded, that the panel ought not to be quashed, alleging 
that the special jury was struck by a rule of the court of 
King's Bench, but it seems he did not bring the rule into 
court ; for which cause, and likewise his having traversed 
matter not alleged in the plea, or traversable, &c, the 
defendants demurred specially as follows : — 

And the said G J , &c., (all the defendants) 

by protestation say, that there is no such rule as the said 
coroner and attorney, in his said plea to the said chal- 
lenge, hath above alleged ; nevertheless for answer in this 
behalf, they say, that the said plea of the said coroner and 
attorney to the aforesaid challenge, and the matter therein 
contained, are not suiEcient ui law to prevent the quashing 
the said array of the said panel ; and that they, to the said 
plea, in manner and form above pleaded, are under no 
necessity, nor bound by the law of the land to answer ; 
and this they are ready to verify : wherefore they pray 
judgment, and that the panel aforesaid may be quashed. 

And for causes of this demurrer in law, the said G 

J ^ &c. (as before) by leave of the court here to them 

for this purpose granted according to the form of the 
statute in such case made and provided, show to the court 
here these causes following, to wit, for that the said coroner 
and attorney hath neither denied, nor sufficiently confessed, 
and avoided by his said plea, several material facts in the 
said challenge alleged; and for that the said coroner 
and attorney hath traversed matters not traversable, and 
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also Other matters not alleged in the said challenge ; and 
also for^that the said coroner and attorney by his said 
plea hath not sufficiently induced the traverse therein men- 
tioned ; and for that the said coroner and attorney hath not 
produced the said supposed rule here in court, nor verified 
his said plea by the record thereof; and for that the 
said challenge is in various other respects defective, insuffi- 
cient, and informal, &c. 

And the said coroner and attorney of our said Lord the 
King, who prosecutes as aforesaid, for that he sufficient 
matter in law to prevent the quashing the said array of the 
said panel hath above alleged, which he is ready to verify, 

which matter the said G J , &c., (as before) 

have not gainsayed, nor to the same in anywise answered, 
but the said verification to admit have altogether refused, 
as before prays judgment, and that the said jury may be 
taken, &c. 

This demurrer was argued before Mr. Vemey, chief 
justice, and Mr. Jessop, the other justice of Chester ; and 
the counter plea was held ill in form and substance, because 
the court could not take notice of the rule ; and this being 
mentioned to the court of King's Bench, Trinity, 7 & 8 
Geo. II., upon a motion for an attachment against the 
defendants for challenging the special jury struck by rule 
of the court at the request of the defendants. Lord Hard- 
wicke, C. J. said, that the judges of Chester had done 
right to hold the counter plea ill, because the rule 
could not be taken notice of; to which the rest of the 
judges agreed. 
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Since the preceding pages were in type, a Treatise on Evidence, 
by Dr. Greenleaf, Professor in the Harvard University, has been 
published in London. It is written with learning, perspicuity, 
and precision, but in some of the positions on the admissibility 
of confessions in criminal cases, the learned writer appears to 
have fallen into the track of the text books, where the latter are not 
supported by the authorities. Thus(a) Simpson s case, and 
Apchurch s case, before the twelve judges, are cited as autho- 
rities for the position, that '* any person telling a witness it would 
be better for him to confess, will always exclude any confession 
made to that person." See the remarks submitted upon these 
cases, ante pp. 6^9, &c« 

The allusion to Britton's case (6), as a decision, that a balance- 
sheet of a bankrupt is not evidence against him on a criminal 
indictment) is a similar instance. See that case, ante pp. 64, 0%. 

Again, it i\ said (c) that '' the law conclusively presumes, that 
if any part of the prisoner's examination was taken down in writing, 
the magistrate performed all his duty by taking down all that is 
material, and that in such case no parol evidence of what the 
prisoner may have said on that occasion can be received." This 
proposition, it is submitted, is not supported by the authorities. 
See ante p. 89 ; nor is it reconcilable with the object with which 
examinations are taken, (ante 92.) 

(a; Page 259, note 3. (h) Pag« 263. (c) Page 264. 
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Harris' case, before the twelve judges, is treated by Dr. Greenleaf 
as if it were an exception to or qualification of this proposition ; 
it appears rather to be inconsistent with it. 

The learned writer does not allude to the circumstance that 
Molony s case, cited upon this point, was previous to Harris' 
case before the judges, the former being in 1831, the latter in 
1832, or that Littledale, J., who tried the former on circuit, 
concurred with the decision of the judges in the latter. That 
decision was unanimous. The former case does not appear to be 
reported; it is thus briefly mentioned in Matthews' Digest of 
Criminal Law, published in 1833: " but if an observation made 
by the prisoner ought to have been taken down in writing, and 
was not, it is inadmissible ; Rex v, Mulvey, per Littledale, J., 
Lancaster Spring Assizes, 1831, MS." This is copied by Roscoe> 
without any other reference, and it is miscalled Molony 's case. 
Dr. Greenleaf cites it from Roscoe. 

In regard to the admissibility of confessions elicited by ques- 
tions put to the accused by persons not authorised to examine, 
the same conclusion from the authorities is drawn by Dr. Greenleaf 
that has been above submitted (ante pp. 23, &c.) that ''such 
examination by way of question and answer is good, if it appears 
free from any other objection, whether the questions are put by 
a police officer or by a fellow-prisoner" (p. 262 and note 1.) 

In reference to declarations, in the nature of confessions, by 
conspirators against their fellows, which, it is said, " are admissible 
only when they are either in themselves acts or accompany and 
explain acts for which the others are responsible, but not where 
they are in the nature of narrations, descriptions, or subsequent 
confessions/' an American case of piracy is cited. United States 
tf. Gilbert, 2 Summ. 16, where this distinction was taken. The 
persons who made the confessions were not identified, but 
the evidence was only that some did confess. It was held that 
although such confessions could not be applied to aiiy one of the 
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prisoners as proof of his personal guilt, yet the jury might 
consider them, so far as they went to identify the piratical 
ves8el(a). See Griffin's Case, R. & R. 151, ante page 86. 

In allusion to confessions obtained by inducements held out by 
private persons, it is remarked(&), " that promises and threats held 
out by such persons not being found so uniform in their 
operation as where they are held out by persons in authority, 
perhaps may, with more propriety^ be treated as mixed questions 
of law and fact : the principle of law that confessions must be 
voluntary being strictly adhered to, and the question whether the 
promises or threats of the private individuals who employed them 
were sufficient to overcome the mind of the prisoner^ being left to 
the discretion of the Judge under all the circumstances of the 

n 

case. 

Spencer's case (7 C. & P. p. 776) is cited on this point, p. 259, 
but the learned writer does not appear to be aware of the subse- 
quent case of Sarah Taylor, in which the opinion of the judges 
of England is stated by Mr. Justice Patteson^ thai a confession 
induced by persons not in authority U admissiUe (8 C. & P. 
734, antep. xi.) 

A remarkable case of an untrue confession is mentioned as 
having occurred recently in America, and which is cited as indi- 
cating the extreme caution with which the evidence of verbal 
confessions should be received. The inducement does not appear 
to have been held out by any person in authority. 

Two persons, of the name of Boom, were convicted of the murder 
of Russell Colvin seven years previous to the trial. It appeared 
that Colvin, who was a brother-in-law of the prisoner's, was a 
person of weak and not perfectly sound mind ; that he was con- 
sidered burdensome to the family of tlie prisoners, who were 



(a) Page 270. (6) Page 260. 
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obliged to support him ; that on the day of his disappearance 
being in a distant field where the prisoners were at work> a violent 
quarrel broke out between them> and that one of them struck him 
a violent blow with a club on the back of the head, which felled 
him to the ground. Some suspicions arose at that time that he 
was murdered, which were increased by the finding of his hat in 
the same field some months afterwards* These suspicions in 
process of time subsided; but in 1819 one of the neighbours having 
repeatedly dreamed of the murder with great minuteness of cir- 
cumstance, the prisoners were accused and generally believed to 
be guilty of the murder. Upon strict search, the pocket knife of 
Colvin and a button of his clothes were found in an old open 
cellar in the same field, and in a hollow stump not many roods 
from it were discovered two nails and a number of bones, beHeved 
to be those of a man. Upon this evidence, and their deliberate 
confession of the murder and concealment of the body in those 
places, they were convicted and sentenced to die. On the same 
day they applied to the legislature for a commutation of the 
sentence of death to that of perpetual imprisonment; which, as 
to one of them only, was granted. The confession being now 
withdrawn and contradicted, and a reward offered for the dis- 
covery of the missing man, he was found in New Jersey, and 
retimed home in time to prevent the execution. He had fled 
for fear that they would kill him. The bones were those of 
some animal. They had been advised by some misjudging friends 
that their only chance for life depended on their making a peni- 
tential confession, and thereupon obtaining a recommendation to 
mercy. 

Other passages in this learned and interesting work would 
have been referred to, had it been published before the preceding 
pages were in print. But those pages already much exceed the 
limits originally intended, and it is full time 

Vela traham et terns festinem vertere proram. 
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ACTS done by prisoner, or by another in consequence of a con- 
fession> are admissible, although the confession is not> 
81, &c. 
AGE, being under, a disqualification of juror, 177. 

above sixty years of, whether a disqualification or an exemp- 
tion, 172, &c. 
ALIENAGE, ground of challenge, 173, 176. 
ARRAY, maybe challenged for affinity, if sherifi" falsely return 
panel as array by his predecessor, 113. 
or because it was not arrayed by the sheriff, 119. 
quere whether ground of challenge, that the sheriff is tenant 

to the party, 119. 
challenge of, for favour, must show the name of returning 

officer, in whose time, and all in certainty, 117. 
such challenge must be tried by triers, 117, 224. 
challenge of for favour, 117, 119, 120. 
whether non-conformity with certain provisions of the jury 

acts, ground of challenge of, 121. 
after challenge tried, shall not be challenged again for any 

other cause, 112. 
cannot be challenged for want of proper venue, 1 13. 
nor for cause that contradicts the record, 1 13. 
nor for unindifferency in the master of the crown office, 114. 
may be challenged if no distringas lodged in time, 114. 

a 
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ARRAY, continued. 

of the tales may be challenged where special jurors do not 
attend, 114. 

whether it may be challenged, because the under-sheriff who 
returned the panel was partner of plaintiff's attorney, 115, 
228, 229. 

may be challenged if the returning officer is one of the pro- 
secutors, 116. 

cannot be challenged after challenge to the polls, 185. 

challenge to, must be in writing, 186. 

and semble on parchment, ibid. n. (c). 

challenge to, either principal or to the favour. 111. 

in respect of partiality of returning officer. 111. 

in respect of this default. 111. 

challenge to array for favour, left to discretion of triers, 117. 

who are to be triers of, 245. 

whether it lies where the crown is party, 117, 1 18. 

lies, if a principal challenge, 112. 

or if sheriff a menial servant of crown, 118. 

but quere if the latter is more than to the favour, 1 18. 

the crown may challenge the array for favour, 112. 
AUTHORITY who, a person in, so as to exclude confession, 5. 

CAUTION, omission of does not invalidate confession, 45. 
CHALLENGE peremptory, does not lie on collateral issues, 
187. 

how and when to be made, 217, 221. 
OF THE POLLS, may be oral, 186. 

may be taken after challenge to the array, but not e converso^ 
185. 

nor for cause that would have lain to the latter, 186, 226 n. (6) 

principal challenges to, divisible into four heads, 163. 

principal challenge what, 164, 171. 

for cousinage, 165. 

for affinity generally, 165. 

continues, semble, after death of a party, 185. 
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I 

CHALLENGE OF THE POLLS, continued, 
consanguinity, 112. 

that juror has land depending on same title, 166. 
or is a witness in the deed in issue, 166. 
or is under twenty-one years, 166. 
or has given a verdict in same cause, 166. 
or been indictor of plaintiff or defendant, 166. 
to the. favour, instances of, 168, 170. 
juror cannot be challenged twice foi;favour, 170. 
principal, 164, &c* 

not a ground of principal that the juror is a creditor of party. 
170. *^ ^ 

propter defectum, 171. 
delictum, 163. 

of juror called, whose name is not on the panel, 179. 
juror called by a wrong name, 180. 
juror serving under the name of another, 179, 180, 181. 
modes of taking advantage of this, 182. 
mistake in juror's christian name, 180. 
juror returned by a wrong name, 180. 
entered on issue paper in one name, and sworn in another, 
180. See Frost's case, 179. 

mis-description of jurors name in issue paper, immaterial 
where, 182. 

juror godfather to child of party, 167. 

juror arbitrator when and when not a ground of, 167. 

juror commissioner, no ground of, 167. 

juror counsel, &c. of either party, 168. 

or feUow-servantl or having eaten (after return; at expense 

of a party, 168. 
having brought action imptying malice, 168. 

but if not implymg malice to the favour only, ibid. i 

labouring a juror when ground of, ibid. \ 

to the favour propter affectum, how tried, 189, &c. ■ 

of grand jurors does not He, 209. ' 

time of taking, 217. ! 
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CHALLENGE, continued. 
manner of takings 222. 

doctrine of Coke as to time, and manner of taking, ibid, 
how tried, see trial of challenge* 
one juror becoming incapable of acting, the remaining jurors, 

it seems, may be challenged, 182. 
juror called on a capital case, not qualified to serve on a civil 

jury, 183. 
that juror is prisoner's client, no ground of, 184. 
nor that he is his friend, and visited him in prison, ibid, 
nor that the juror has given a verdict finding others guilty on 

same indictment, ibid, 
nor that he sat on the trial of another action (for bribery) 

between other parties, arising out of the same election, 

184, 185. 
so in civil cases, 185. 
consequence of disallowing, 227. 
ought to be put on record, 227. 
if to the array, ought to be on parchment, 229. 
precedents of, 231, &c. 
peremptory, 149, 162, 187. 
CLERGYMAN, whether bound to disclose a confession, 50 and 

note (a). 
COLLATERAL issues, peremptory challenge cannot be taken 

on, 186, 187. 
CONFESSION admissible, though inducement is held out, if 

by person not in authority, 23. 
or elicited by questions, 34. 
put by constable, 34, &c. ^ 

or by magistrate, 40, 41. 
or by other person, 40. 

though question put to prisoner assumes his guilt, 42. 
or is obtained by artifice, 42, &c. 
though it does not appear that prisoner is not warned or 

cautioned that what he says will be used against him, 45. 
or made under promise or oath of secresy, 50* 
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CONFESSION^ continued. 

or is induced by spiritual exhortation^ 49. 

or although it is not shown that one in authority, in whose 

custody prisoner was previously^ did not hold out induce- 

ment> 59. 
or threat> 59. 
admissible though made on oath, if prisoned not at the time 

under criminal charge, 62. 
or though previous confession inadmissible, if the influence 

which induced such previous confession is done away, 

69—76. 
inferible from conduct of a prisoner, when statement is 

made in his presence affecting him, unless made before a 

magistrate, 97. 
whether sufficient evidence per se to convict a prisoner^ 

103, 105. 

to be received with great caution, 100, 104, 239. 
the whole to be taken together, 99. 

influence of inducements previously offered, must have 
ceased, 69, &c. 

made during official examination, 62, &c. 89. 

by drunken person admissible, 18, and ibid, note (6). 

under illegal restraint, whether admissible, 35, 36. 

where property discovered in consequence of, by one of 
several jointly guilty, 238. 

not admissible if obtained by temporal inducement or threat, 
(in respect of the escape of prisoner from charge against 
him) by a person in authority, 5, 23. 

when a person in authority appears to sanction a threat or 
inducement, 9. 

or where it is made under circumstances originally rendering 
it inadmissible, and there is reason to presume same influ- 
ence continues, 69. 

CONSANGUINITY beyond fifth degree, not a principal cause 
of challenge in Ireland, 112. 
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CONSTABLE^ question to prisoner by, does not invalidate con- 
fession, 34, &c. 
CROWN right of, to make jurors stand aside, 143, &c 

may challen^ the array for favour, 112. 

or, semble, that sheriff is tenant to party, 117. 

DECLARATIONS cotemporaneous with confessions when 
admissible, 81, &c. 

EXAMINATION of prisoner, object of, 92. 

FAVOUR, chaUenge for. 111, 117, 168, 170. 

GRAND JUROR, challenge of does not lie, 121, 122,209. 

challenge of on a petty jury, 213. 
GREENLEAF, remarks on his work on Evidence, 237, &c. 

JUROR, qualifications of, under the English and Irish Jury Acts 
171, &c. 
under age, 166, 177. 
above sixty, whether exempted only, or may be challenged, 

174, &c. 
special qualifications of, under the English and Irish Jury 

Acts, 132, &c. 
called, not on the panel, cannot be challenged, 178. 
where ground of mistrial, 178. 
where held not in civil case, 180. 
asking disparaging questions of, 193, 208. 
may be examined on voire dire in other cases, 193. 

MAGISTRATE, questions by to prisoner, 40, 41. 
examination by, object of, 92. 

OATH, when juror is to be considered as having commenced 
217, 221. 
practice in England and Ireland said to be different, 221. 
form of to triers, 202. 
OFFICE, whether ground of challenge or of exemption only, 
172, 178. 
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PAROL evidence of statement before magistrate admissible, 
although not taken down by the magistrate in the examina- 
tion, 89, &c. 
at least if such evidence is precise and distinct, 90^ &c. 
so where examination is informal, 95, Ike, 
PEREMPTORY challenge, different construction of the law in 
England and Ireland, 149, 150, &c. 
but in collateral issues, whether limited to capital felonies, 
152, 156. 
POLLS, (challenges to the,) 163, &c. 
PRISONER, right of to peremptory challenge, 148, 162. 
whether limited to capital felonies, 152, 156. 
difference in England and Ireland, 149, 150, &c. 

SPECIAL JURY, whether a challenge lies to array of, 123, &c. 

sections of the statutes in England and Ireland, bearing 

upon, 132, &c. 
rule granted for quashing the array of, 132, &c. 
SPECIAL JURORS, where quashed coroner may return the 

same, 140. 
talesmen might be taken under the old acts from those in 

court, 141- 
negligence of sheriff's officer in not summoning some special 

jurors, 143. 
want of qualification of, 143* 
alienage of, 143. 
neglect to challenge, disentitles to new trial, 143. 

TRIAL OF CHALLENGE, triers of the array of principal 
panel, shall not try the tales, if the former is quashed, 
225. 

contra if affirmed, ibid. 

if plaintiff challenges the principal array, and defendant the 
tales, one of each shall try, ibid* 

mode of trial in discretion of court, ibid. 

course of proceeding, ibid, and 226. 

when must be tried by triers, 117. 
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TRIAL OF CHALLENGE, continued. 

no challenge lies to array or polls, until a full jury appears, 
230. 

to the polls by two triers appointed by court, 225. 

oath of triers, 222. 

where juror may be examined on such challenge, 225. 

instances of examining juror on voife dire, 226. 
TRIERS, oth of, 222. 

of array who are to be^ 245. 
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